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Abstract

The objective of the article was to establish an informative standard for evidentiary
precautionary measures that is able to eliminate an unreasonable degree of
subjectivity in decisions to allow their rational controllability. The original hypothesis
is that there is not only one standard, understood as a criterion of sufficiency of
informative data, for all decisions issued in criminal proceedings. It is necessary to
establish the specific standard for each decision, especially the decision that grants an
evidentiary precautionary measure. Methodologically, a theoretical-bibliographical
study was carried out using the hypothetical-deductive method, divided into two
stages, one of a dogmatic nature on precautionary evidential measures, the other on
evidential standards, based on the contributions of legal epistemology. The main
contributions of this work to the state of the art were: the establishment of a concept
and the requirements of evidentiary precautionary measures, the distinction between
evidentiary standard and informative standard, the discussion on the different
informative standards in decisions in criminal proceedings and, finally, the
construction of an informative standard for decisions that grant evidentiary
precautionary measures.

Keywords: informational standard; standard of proof; exceptional evidence;
cautionary evidence; evidentiary precautionary measures

Resumo

O objetivo do artigo foi estabelecer um standard informativo para as medidas
cautelares probatorias que seja apto a eliminar um irrito grau de subjetividade nas
decisdes para permitir sua racional controlabilidade. A hipdtese original é que ndo ha
apenas um standard, compreendido como critério de suficiéncia dos dados
informativos, para todas as decisfes proferidas no processo penal, sendo necessario
estabelecer o standard especifico para cada decisdo, em especial a deciséo que defere
a medida cautelar probatdria. Metodologicamente realizou-se uma pesquisa teorico-
bibliogréafica pelo método hipotético-dedutivo, dividida em duas etapas, uma de
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natureza dogmatica sobre as medidas cautelares probatorias, outra sobre os standards
probatdrios, tomando por base os aportes da epistemologia juridica. As principais
contribuicBes do trabalho para o estado da arte foram: o estabelecimento de um
conceito e dos requisitos das medidas cautelares probatérias, a distingdo entre
standard probatorio e standard informativo, a discussdo sobre os distintos standards
informativos nas decisbes no processo penal e, finalmente, a constru¢do de um
standard informativo para as decisdes que deferem as medidas cautelares probatorias.
Palavras chaves: standard informativo; standard probat6rio; provas excepcionais;
provas cautelares; medidas cautelares probatorias

Sumary: Introduction; 1. Evidentiary Precautionary Measures: legal and dogmatic
aspects 2. Evidentiary standard: conceptual and fundamental aspects; 3. Main
criticism to BARD and alternative proposals: the problem of subjectivation of in
dubio pro reo; 4. The need to elaborate several objectivable standards for decisions of
different natures; 4.1. Evidentiary standard for sentencing; 4.2. Informative standard
for the determination of evidentiary precautionary measures; 5. Final considerations;
6. References

INTRODUCTION

Exceptional evidence is a theme little faced by legal theory. In Brazil,
however, they have special practical relevance, either because they are legally
provided for in the final part of article 155 of the Code of Criminal Procedure, or
because their practical use has led researchers to conclude that the information
center of the criminal process has been shifted to the investigative phase?.

In effect, the information obtained in the investigation is understood as
informative elements in the Brazilian criminal process. In other words, they do not
have the nature of evidence because they are not subject to the adversarial process,
called by Gomes Filho the "cornerstone” of the discipline of evidence in the criminal
process®. Nevertheless, it is possible, even if performed during the investigation, that
certain steps be considered exceptional evidence: they are the precautionary
evidence, the nonrepeatable evidence and the anticipated evidence.

Strictly speaking, information considered as evidence is apt to be used by the
judge to form a condemnatory judgment, while the informative elements of the
investigation do not lend themselves to this. It should be noted that in one case or
another, illicit evidence* is not allowed, including the fruit of the poisoned tree or
simply poisoned evidence, or even, as in Portuguese law, the hypotheses of
prohibition of evidence®. However, what will be dealt with here is all information

2 SANTORO, Antonio Euardo Ramires, "A imbricacdo entre maxiprocessos e colaboragdo premiada: o
deslocamento do centro informativo para a fase investigatoria na Operacao Lava Jato ", Revista Brasileira de
Direito Processual Penal, v. 6, n. 1, 2020, p. 81-116.

3 GOMES FILHO, Antonio Magalhées, " Prova: Lei 11.690, de 09.06.2008", in ASSIS MOURA, Maria
Thereza, org., As reformas no processo penal: as novas leis de 2008 e os projetos de reforma, S&o Paulo,
Editora Revista dos Tribunais, 2008, p. 249.

4 Onillegal evidence from a comparative perspective: ARMENTA DEU, Teresa. A Prova llicita: um estudo
comparado. So Paulo, Marcial Pons, 2014.

5 Which constitute barriers to the determination of the facts that constitute the object of the proceedings and
differ from the prescriptions ordering the production of evidence, the violation of which does not entail the
prohibition of the evaluation of evidence, but the responsibility of the plaintiff (FIGUEIREDO DIAS, Jorge,
Direito Processual Penal, Tomo I, Coimbra, Coimbra Editora, 1974, p. 446). On the prohibitions of evidence,



that can be valued, which excludes those that, by virtue of the legal system, cannot
be the basis for a judicial decision, since truth is not an absolute value®.

It is necessary, on the other hand, to make it clear that the purpose of the
informative elements is not only to make a judgment on the admission of the
accusation or complaint, that is, to assess the empirical support for the accusation’,
but to assess the requirements for any decision prior to the receipt of the accusation
or complaint.

Thus, the informative elements should be the empirical support of any
judicial decision rendered in the prosecution phase that goes from the investigation
to the act of receiving the indictment. Among these measures are personal
precautionary measures (temporary custody, preventive custody, personal
precautionary measures other than prison and freedom), real or property
precautionary measures (sequestration, seizure, and specialization and registration of
mortgage), and exceptional evidence (cautionary evidence, non-repeatable evidence,
and anticipated evidence).

The doctrine has been addressing the determination of the degree of
evidentiary confirmation necessary for the judge to consider proven the factual
statement that leads to conviction, which is called the standard of proof® or the
evidentiary standard®.

However, there is little literature on the degree of confirmation of factual
statements that give empirical support to the judicial decisions handed down in the
persecutory phase that goes from the investigation to the receipt of the accusation. In
this case, even the expressions standard of proof and evidential standard would be an
inconsistency from the point of view of legal nomenclature when dealing with the
dogmatic rigor of criminal procedure that should be demanded in the use of the most

including a comparison of Portuguese law with the US and German systems: COSTA ANDRADE, Manuel,
Sobre as Proibigdes de Prova, Coimbra, Coimbra Editora, 2006, pp. 133-208.

& According to Germano Marques da Silva, truth is not an absolute value and does not have to be investigated
at any price, especially people's rights (SILVA, Germano Marques da, Curso de Processo Penal, |, Lisboa,
Verbo, 1993, p. 102). Jorge Miranda highlights the dignity of the human person as a primary value over
which it is not legitimate to override the interests of achieving the truth (MIRANDA, Jorge, “‘Processo Penal e
direito a palavra”, Direito e Justica, vol. 11, n. 2, 1997, p. 52).

" Although various Brazilian authors differ on how to classify the empirical support of the accusation, there is
convergence in demanding this support as a condition for the admission of the opening piece of the criminal
process. Afréanio Silva Jardim currently calls it “minimum evidential support", as a condition for the regular
exercise of the right of action (JARDIM, Afranio Silva Jardim. "O Novo Cddigo de Processo Civil e as
Condicdes da A¢ao", Revista Eletronica de Direito Processual — REDP, vol. 15, January to June 2015, p. 11-
13); Ada Pellegrini Grinover includes this requirement in the condition of action that she calls “legal
possibility of the accusation" (GRINOVER, Ada Pellegrini, As condigbes da acédo penal, So Paulo, José
Bushatsky, 1977, p. 179); Tourinho Filho includes this requirement in the “interest to act" (TOURINHO
FILHO, Fernando da Costa, Processo Penal, Vol, I, Sdo Paulo, Saraiva, 2003, p. 518.); Aury Lopes Jinior
influenced by the position abandoned by Afranio Silva Jardim understand that the existence of minimal
evidence configures the “fair cause” (LOPES JUNIOR, Aury, Direito Processual Penal, 12th ed, S&o Paulo,
Saraiva, 2015, p. 190).

8 BADARO, Gustavo, Epistemologia judiciaria e contextos probatorios, S&o Paulo, Thomson Reuters, 2019,
p. 236.

®  VASCONCELLOS, Vinicius Gomes de, "Standard probatdrio para condenagio e divida razovel no
processo penal: analise das possiveis contribuicdes ao ordenamento brasileiro ", Revista Direito GV, v. 16, n.
2, May/Aug. 2020, 1961.



adequate terms, although it must be admitted that as far as the epistemological
aspects are concerned, there would be no reparation to be made.

In the case of a criminal procedural text, the institute will be treated using the
expression "informative standard" to designate the criterion of sufficiency of the
empirical support that any judicial decision should have, in such a way that after
receiving the initial accusatory piece, the empirical support should be based on
evidence, while before that, the empirical support will be based on informative
elements. In any case, it is possible, coherently with dogmatic rigor, to always call it
the informative standard.

Having said this, the main purpose of this paper is to investigate whether and
what would be the informative standard necessary to consider that there is empirical
support for court decisions issued with the purpose of granting evidentiary
injunctions and that is able to eliminate an unreasonable degree of subjectivity in
decisions to allow their rational controllability.

To this end, two theoretical and bibliographical approaches will be used
using the hypothetical-deductive method. The first is preparatory and conceptual on
what precautionary evidence measures are, establishing the distinctions for other
types of exceptional evidence, as well as comparing the understandings on the
relationship or identity between precautionary evidence measures, measures for
obtaining evidence and special investigation techniques. The research methodology
will be bibliographic, based on Brazilian criminal procedural dogma on the subject,
as well as an analysis of the most relevant legal provisions on the institutes.

The second theoretical approach will focus on the understanding of evidence
standards and, unlike the previous core, will not be limited to a dogmatic approach,
but will include an epistemological research based on Brazilian and foreign
researchers, especially Ferrer Beltran', Larry Laudan'!, Michele Taruffo'?, Gustavo
Badaré'® and Vinicius Vasconcellos!®, to reach a conclusion proposing an
informative standard of its own for the types of decisions understood as authorizing
evidentiary precautionary measures.

1 EVIDENTIARY PRECAUTIONARY MEASURES: LEGAL AND
DOGMATIC ASPECTS

As explained in the introduction, exceptional evidence is understood to
include cautionary evidence, non-repeatable evidence, and anticipated evidence.
However, this paper will not discuss the three types of evidence, only the cautionary
evidence.

10 FERRER BELTRAN, Jordi, La valoracién racional de la prueba, Madrid, Marcial Pons, 2007 and FERRER
BELTRAN, Jordi, Motivacién y racionalidade de la prueba, Lima, Grijley, 2016.

11 L AUDAN, Larry, El standar de prueba y las garantias en el proceso penal, Buenos Aires, Hammurabi,
2011. Translation Jose E. Beguelin.

12 TARUFFO, Michele, A prova, Sdo Paulo, Marcial Pons, 2014. Translation Jodo Gabriel Couto.

3 BADARO, Gustavo, Epistemologia judiciria e contextos probatdrios, Sao Paulo, Thomson Reuters, 2019.

4 VASCONCELLOS, Vinicius Gomes de, " Standard probatdrio para condenagdo e dlvida razoavel no
processo penal: anélise das possiveis contribuicdes ao ordenamento brasileiro™. Revista Direito GV, v. 16, n.
2, May/Aug. 2020, 1961.



The first question to be addressed is whether the final provision of article 155
of the Brazilian Code of Criminal Procedure, in listing the exceptional evidence in
kind, is equivalent to the types of evidence listed in paragraph 3 of article 3-C of the
same legal diploma, whose effectiveness has been suspended by virtue of the
injunction decision issued by Justice Luiz Fux in ADI 6298.

This is because when the judge of guarantees was instituted in Brazilian
criminal proceedings, the aforementioned paragraph 3 of article 3-C of the Brazilian
Code of Criminal Procedure determined that the investigation records or any other
measure that falls under the competence of the judge of guarantees should not be
attached to the case records, with the exception of unrepeatable evidence, measures
for obtaining evidence, and/or anticipation of evidence.

In this sense, it is not difficult to relate the expressions in this paragraph to
the final part of the same article 155 of the Brazilian Code of Criminal Procedure.
Thus, the "unrepeatable evidence™ of § 3 of Article 3-C is the "non-repeatable
evidence" of art. 155, and the "anticipation of evidence" of § 3-C is the "anticipated
evidence" of art. 155. However, the question is: are the "measures for obtaining
evidence" of §3 of article 3-C the "precautionary evidence" of art. 155?

Many authors consider it to be the same's, however, the understanding
presented by Santoro and Goncalves seems more adequate, in the sense that one
should not confuse cautionary evidence with a measure or means for obtaining
evidence, nor with the socalled special investigation techniques®®.

Means or measures for obtaining evidence are extra-procedural evidential
activities, based on surprise’, also called hidden methods!®, without the
participation of the defense and without direct adversary proceedings, which may
serve to obtain sources or elements of proof, which can be classified into four
groups: "a) examinations, inspections, searches; b) searches, seizures, kidnappings;

15 GOMES FILHO, Antonio Magalhies, BADARO, Gustavo Henrique Righi Ivahy, "Prova e sucedaneos de
prova no processo penal brasileiro”, Revista Brasileira de Ciéncias Criminais, S&o Paulo, v. 15, n. 65,
mar./apr. 2007, p. 180 and NICOLITTI, André, Manual de Processo Penal, 10th ed, Belo Horizonte,
D'Plécido, 2020, p. 1022.

16 SANTORO, Antonio Eduardo Ramires and MACHADO, Rodrigo. "Reflexdes dogmaticas sobre a utilizagio

de elementos informativos obtidos na fase investigatdria: o problema conceitual das provas excepcionais"”, in

SANTORO, Antonio Eduardo Ramires Santoro, MALAN, Diogo Rudge; MIRZA, Flavio, org., Desafiando

80 anos de processo penal autoritério, 1st., Belo Horizonte, Editora D'Placido, 2021, v. 1, p. 101-102.

TONINI, Paolo, A prova no processo penal italiano, S&o Paulo, Revista dos Tribunais, 2002. Translation

Alexandra Martins and Daniela Mroz, p. 242. However, for Badard, surprise is not essential to the means of

obtaining evidence (BADARO, Gustavo, "HipGteses que autorizam o emprego de meios excepcionais de

obtencdo de prova”, in AMBOS, Kai e ROMERO, Eneas, Org, Crime Organizado: Andlise da Lei

12.850/2013, S&o Paulo, Marcial Pons, 2017, p. 19), the author points to the breach of bank and tax secrecy to

argue that surprise does not change in any way the result of the diligence, as happens, for example, with

telephone interception, whose success depends on the unawareness on the part of the intercepted that they are
suffering a violation of their communications. Particularly, Badar6 seems to be right when he affirms that
surprise is common, but not essential to the concept of means of obtaining evidence.

PRADO, Geraldo, Prova penal e sistemas de controles epistémicos: a quebra da cadeia de custddia da prova

obtidas por métodos ocultos, Séo Paulo, Marcial Pons, 2014, p. 62.
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c) interceptions, wiretaps, breaches of secrecy; d) special actions for the
investigation of organized crime"%,

Special Investigative Techniques are contemplated in the Palermo and
Merida Conventions and include "covert police activity, of a confidential or even
secret nature, which is carried out with the purpose of obtaining intelligence flows
concerninzg the activities of suspected persons and/or the gathering of evidentiary
material".

The fact is that the Special Investigative Techniques are not evidence, but
techniques capable of generating evidence, in such a way that if there is no express
legal provision that the techniques are considered measures for obtaining evidence,
the investigative procedures cannot be considered evidence?:. In the words of
Santoro and Goncalves, "there is an intrinsic relationship, the power of the SITs to
become means of obtaining evidence"??, but not to be confused with them.

Precautionary evidence must be understood in the scope of precautionary
measures. In criminal proceedings there is no precautionary process, but
precautionary measures, which can be classified as personal, evidentiary or
property?®. Precautionary measures can be determined during the investigation or
during the trial. In the first case they are called preparatory and in the second they
are called incidental. In all cases, precautionary measures must have their own
characteristics and requirements. The characteristics of precautionary measures are
jurisdictionality, exceptionality, instrumentality, provisionality, legality, strictness,
and contradictory nature.

The requirements for precautionary measures in general are presented by
traditional doctrine as fumus boni juris and periculum in mora*.

Critically, its common to object to the use of the expression fumus boni juris
in criminal procedure and argue for its replacement by fumus commissi delicti, in
fact more appropriate, since it is understood as proof of the crime and evidence of
authorship or participation. It would be, to say the least, inappropriate to call a crime

19 SCARANCE FERNANDES, Antonio, "Tipicidade e sucedaneo de prova”, in SCARANCE FERNANDES,
Antonio, ALMEIDA, José Raul Gavido, ZANOIDE DE MORAES, Mauricio, org., Provas no Processo
Penal: estudo comparado, S&o Paulo, Saraiva, 2012, p. 24/25.

2 SINTRA, Antdnio, "Técnicas Especiais de Investigagdo Criminal: fator de seguranga”, Politica Internacional
e Seguranca, no. 4, 2010, p. 176.

2 Among the special investigative techniques is the award-winning collaboration of Brazilian law, which
CANOTILHO and BRANDAO have called an autopoietic system, in which "investigation and instruction of
the collaboratively conformed criminal process end up becoming an autopoietic system, which reproduces
itself tendentially on the margins of the structuring principles of the legal-constitutional order..." (free
translation). (CANOTILHO, J. J. Gomes ¢ BRANDAO, Nuno, “Colaboragdo Premiada: reflexdes criticas
sobre os acordos fundantes da Operagdo Lava Jato”, Revista Brasileira de Ciéncias Criminais, v. 133, jul.
2017, p. 139).

2 SANTORO, Antonio Eduardo Ramires and MACHADO, Rodrigo. "Reflexdes dogmaticas sobre a
utilizacdo de elementos informativos obtidos na fase investigatéria: o problema conceitual das provas
excepcionais”, in SANTORO, Antonio Eduardo Ramires Santoro, MALAN, Diogo Rudge; MIRZA,
Flavio, Org., Desafiando 80 anos de processo penal autoritario, 1st., Belo Horizonte, Editora
D'Placido, 2021, v. 1, p. 96.

2 ROSA, Alexandre Morais da, Guia do Processo Penal conforme a Teoria dos Jogos, 6th ed., Floriandpolis,
EMais, 2020, p. 421.

2 GOMES FILHO, Antonio Magalhaes, A Motivagdo das DecisGes Penais, 2nd ed., Sdo Paulo, RT, 2013, p.
182.



(or the empirical support that allows one to say there was a crime and evidence of
authorship) "fumus boni juris".

The expression periculum in mora is also challenged, proposing its
replacement by periculum libertatis, since the problem in criminal proceedings is
not the delay but the risk that the freedom of the accused may circumstantially cause
to the process, either to its final result or to the production of evidence. However,
this is an objection that, despite being pertinent when dealing with personal
precautionary measures, is not exactly pertinent to evidence precautionary measures,
whose risk of loss can be effectively provoked by the delay, which would justify the
immediate production, before the moment in which the judicial contradictory
process takes place, as well as by the previous knowledge of the accused, who could
oppose or resist its execution.

The proposal by Santoro and Gongalves?®, adopted here, is to understand that
the requirements for any evidentiary precautionary measure are the "need for the
evidentiary measure" (instead of fumus boni juris or fumus commissi delicti) and
"danger of loss of evidence" (instead of periculum in mora or periculum libertatis).

The "necessity of the evidence measure” would be constituted by (1) the
certainty of the crime (which we will call here materiality), (2) the probability
(which we will call indications) of authorship or participation, and (3) the pertinence
of the measure in relation to the intended purpose. The "danger of loss of evidence"
would be constituted alternatively by (1) the risk of loss of the source of evidence
due to the lapse of time or (2) the risk of loss of the source of evidence due to the
prior knowledge of the investigated.

It has already been established that the Special Investigative Techniques, in
order to become means of obtaining evidence, require legal regulation. Now it is
necessary to examine whether the measures or means for obtaining evidence are
precautionary measures of proof. To do so, it is necessary to check whether the
means of obtaining evidence meet all the characteristics and requirements required
to be considered an evidentiary precautionary measure.

However, not every evidence obtaining measure meets the characteristics and
requirements. The example given by Santoro and Gongalves is that of the controlled
action, which is a means of obtaining evidence regulated by Law 12,850/2013
(therefore, it is a Special Investigation Technique converted into a means of
obtaining evidence) that does not require judicial authorization and, therefore, does
not meet the characteristic of jurisdiction, essential for its configuration as a
precautionary evidence measure. In such cases, the authors conclude,

Means of obtaining evidence that do not meet the conditions to be considered
precautionary evidence are not useless, but they cannot give rise to an element of
evidence that can be valued by the judge, they are only capable of obtaining sources

% SANTORO, Antonio Eduardo Ramires e MACHADO, Rodrigo. “Reflexdes dogméticas sobre a utilizagio
de elementos informativos obtidos na fase investigatoria: o problema conceitual das provas excepcionais”, in
SANTORO, Antonio Eduardo Ramires Santoro, MALAN, Diogo Rudge; MIRZA, Flavio, org., Desafiando
80 anos de processo penal autoritario, 1st., Belo Horizonte, Editora D'Placido, 2021, v. 1, p. 100.



of evidence, from which elements can be extracted by the subsequent use of the means
of proof appropriate to the source obtained?.

It is necessary, on the other hand, to admit that the referred authors were
referring to the impossibility of valuing these elements as evidence, but what is
being discussed here is not the possibility of valuing these elements for a judgment
of conviction, but for a judgment of deferment of evidentiary precautionary
measures.

In other words, means of obtaining evidence that do not fulfill all the
characteristics of evidentiary precautionary measures cannot be considered apt to
lead to a guilty verdict, but may provide empirical support for decisions that
determine the execution of evidentiary precautionary measures, although not to be
confused with them.

Having thus established the distinctions between the institutes addressed, and
having defined the characteristics and requirements of evidentiary precautionary
measures, as well as the information that can serve as empirical support for the
determination of evidentiary precautionary measures, it is necessary to address the
sufficiency criteria, that is, the informative standards for the granting of these
measures.

2 STANDARD OF PROOF: CONCEPTUAL AND FUNDAMENTAL
ASPECTS

As Ferrer Beltran puts it, "in the Roman-Germanic and common law
traditions, two standards of proof (if they deserve to be called that) are commonly
used ir;criminal procedure: the intimate conviction and the 'beyond reasonable
doubt™*?’,

Michele Taruffo states that the theme has not received particularly important
doctrinal analysis, since the prevailing trend in the literature is to consider the
principle of the judge's free persuasion or the method of prudent assessment of
evidence. The fact is that although free persuasion is used to exclude the use of legal
rules of evidence, such as the one that establishes that a confessed fact has been
proven?®, for example, it does not point to a significant criterion on how the judge
should evaluate the evidence, consolidating understandings in the sense that the
judge is free to base his decisions according to his intimate conviction or according
to his moral certainty?°.

% Qur translation of SANTORO, Antonio Eduardo Ramires e MACHADO, Rodrigo. “Reflexdes dogmaticas
sobre a utilizagéo de elementos informativos obtidos na fase investigatdria: o problema conceitual das provas
excepcionais”, in SANTORO, Antonio Eduardo Ramires Santoro, MALAN, Diogo Rudge; MIRZA, Flavio,
org., Desafiando 80 anos de processo penal autoritario, 1st., Belo Horizonte, Editora D'Placido, 2021, v. 1, p.
102.

2 FERRER BELTRAN, Jordi, La valoracion racional de la prueba, Madrid, Marcial Pons, 2007, p. 144.

% This is a legal proof rule based on a spurious generalization, understood as one devoid of empirical
foundations (Cf. SCHAUER, Frederick, Profiles, Probabilities and Stereotypes, Cambridge, Harvard
University Press, 2003).

% TARUFFO, Michele, A prova, S&o Paulo, Marcial Pons, 2014. Translation Jodo Gabriel Couto, p. 302.



However, if one intends to work with a rational model of evidence, one can
never admit that the purpose of the evidential activity is to produce a mental state in
the judge, such as conviction, belief or something else. These mental states are not
voluntary and, therefore, are not subject to rational justification, the most that could
be done would be an empirical psychological investigation of the causes that led the
judge to believe in a proposition.

In this sense, it is fallacious to try to distinguish free conviction from intimate
conviction based on the requirement of motivation, since it does not seem reasonable
to demand that the internal psychological processes that led to a certain conviction
be expressed, even because they are little or not at all objectifiable®.

The free evaluation of evidence, devoid of epistemic methods of knowledge,
are in reality the expression of intimate conviction, and therefore uncontrollable
from a rational point of view.

In addition to the inferential reasoning that the judge must develop when
evaluating the information at his disposal, it is necessary to establish a criterion
capable of considering that a certain amount of evidence is sufficient to establish
that a fact is proven. This criterion is called the standard of proof!,

Badard defines that "standards of proof are criteria that establish the degree
of evidential confirmation necessary for the judge to consider a factual statement as
proven"®,

For Vinicius Vasconcellos, the Brazilian criminal procedure system requires
a rigorous standard of proof to reinforce the presumption of innocence and, although
it can be improved from the current legislation, "it is essential to make a legislative
change to insert a provision in an express manner and properly delimit its content."®

However, although a legislative provision is highly desirable, it is important
to pay attention to the distinction that Janaina Matida and Antonio Vieira make
between rules and standards. "Rules are strategies designed for situations in which
the intention is to free agents from the burden of reflection on future decisions",
while "the standard represents a different type of strategy. By making use of vague
terms in normative formulation, the architects of the most diverse legal systems aim
to guarantee space for the discretion of the enforcers.

Thus, the authors give the example of the provision that limits the speed of
cars to 80 km/h as a rule and the determination that drivers must drive prudently as a
standard. Both have the same purpose, but "the standard is intended to be a fairer

% FERRER BELTRAN, Jordi, Motivacion y racionalidade de la prueba, Lima, Grijley, 2016, p. 229.

3 NIEVA FENOLL, Jordi, La valoracion de la prueba, Barcelona, Marcial Pons, 2010, p. 90, associates
evidentiary stantards with the impossibility of instructing jurors in Anglo-Saxon law and, therefore, created
"elegant phrases or expressions (...) intended to be very enlightening to a layman about what their mission is"
and thus BARD would have emerged.

#  Qur translation of BADARO, Gustavo, Epistemologia judiciaria e contextos probatorios, S&o Paulo,

Thomson Reuters, 2019, p. 236.

VASCONCELLOS, Vinicius Gomes de, “Standard probatério para condenagdo e duvida razoavel no

processo penal: andlise das possiveis contribui¢des ao ordenamento brasileiro”, Revista Direito GV, v. 16, n.

2, maio/ago. 2020, 1961, p. 8.
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rule for concrete cases, because it always reserves to the agent discretion to analyze
the individual case and its specifics having the purpose for which it was created."*

But under no circumstances should standard of proof be confused with
adherence to judicial subjectivism, since this would be characterized as a model of
legal irrationalism. It is necessary to understand the standards as the criterion of
evidential sufficiency capable of controlling the rationality of the decision, an
intersubjective control. For this it is necessary to define the standard.

This definition is based on political criteria (according to Ferrer Beltran,
criminal policy %) or axiological criteria® or both®. The fact is that the standards
are designed to admit which errors are more acceptable. Therefore, in a justice
system based on the presumption of innocence, a high standard should be used for
the confirmation of the accusatory hypothesis, since it is more acceptable that errors
occur in order to acquit the guilty than to convict the innocent.

The most commonly used standard has its origin in Common Law and is
gaining important space in countries of Roman-Germanic tradition, especially in
Brazil. It is the "Beyound a Resounable Doubt" standard, known as BARD.

There are many criticisms of this standard, which we will address below, but
it is important to draw attention to the argument put forward by Vinicius
Vasconcellos in favor of the BARD. For him, this is a standard created for the jury
trial system, in which jurors do not justify their decision. Since in Brazil there is a
requirement to provide reasons for judicial decisions, this model may result in a
more guaranteebased mechanism than in common law systems®,

Although he admits that the current construction of the BARD may result in
damage to the Brazilian system "due to its imprecision and openness"®,
Vasconcellos believes it is possible to guide it towards parameters of rational
assessment of evidence, not with its complete objectification, because “there will
always be room for subjectivism"4°, but seeking to reduce it as much as possible to
increase the controllability of the decision.

Vasconcellos defines “...reasonable doubt as the alternative hypothesis to the
incriminating thesis, which proves to be logically possible and supported by the

3 MATIDA, Janaina, VIEIRA, Antonio, " Para além do BARD: uma critica & crescente adog&o do standard de
prova “para além de toda divida razoavel" no processo penal brasileiro”, Revista Brasileira de Ciéncias
Criminais, Sdo Paulo, v. 27, n. 156, Jun. 2019, p. 225/226.

% FERRER BELTRAN, Jordi, Motivacién y racionalidade de la prueba, Lima, Grijley, 2016, p. 229.
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evidence in the process™!. To this end, he sustains the need to adopt some
parameters:

From the partial conclusion that the standard of "proof beyond reasonable doubt"
should be adopted in the Brazilian legal system, it is argued that some parameters
must be met for its normative provision. Essentially, it is important to emphasize that
its definition should occur in two moments.

First of all (1), in order to avoid the criticism on the inversion of the burden of proof,
it is necessary to rule that the accusatory party (as a rule, the Public Prosecution
Service) must prove all the elements of its incriminating hypothesis in a consistent
manner, based on evidence lawfully produced in adversary proceedings. The
accusatory hypothesis must be able to coherently and fully explain all the factual
elements proven in the process in an individual and specific way, presenting available
confirmatory criteria. According to Badaré (2019, p. 255), "for a standard of proof to
be complete, it must require evidence that supports all the facts alleged by the
prosecution and that are criminally and procedurally relevant.”

Then (2) — and here is the fundamental difference with the civil standard of
"preponderance of evidence" — after consistently proving the incriminating
hypothesis, possible alternative explanations for the proven facts must be ruled out,
i.e., the incriminating thesis must resist any reasonable doubt. This is a falsifiability
check of the incriminating hypothesis (SCHIAVO, 2013, p. 91), in which the
plausibility of the alternative hypotheses must be analyzed (CATALANO, 2016, p.
90; CANZIO, 2004, p. 304)*2.

However, both in Brazil and abroad, jurists and epistemologists are critical of
BARD for its conceptual imprecision and subjectivity.

3 MAIN CRITICISMS TO BARD AND ALTERNATIVE PROPOSALS: THE
PROBLEM OF SUBJECTIVATION OF IN DUBIO PRO REO

Larry Laudan clarifies that in a creative decision*®, the Supreme Court
understood that the United States Constitution “required instructing all criminal
jurors about what BARD was a minimum threshold to convict”. The more
traditional instruction was that proof beyond a reasonable doubt meant “belief with
moral certainty”. However, since Victor v. Nebraska, the moral certainty formula
has been rejected, as it could imply a legitimization of a moral or emotional
judgment, not based on the evidence.

4 VASCONCELLOS, Vinicius Gomes de, “Standard probatorio para condenagio e divida razoavel no
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Moving beyond the more traditional definition of moral certainty, Laudan
presents what he understands to be the five alternative explanations that do not
exhaust attempts at explanation: (1) BARD as the certainty in the belief appropriate
for important decisions in life, such that jurors were directed to decide in the same
way they make major decisions in their lives when they are certain of the belief on
which they rely; (2) reasonable doubt as the kind of doubt that would make a
prudent person waver about whether or not to act based on it; (3) BARD as the
belief in guilt beyond all reasonable doubt when the juror has an enduring conviction
that the accused is guilty; (4) reasonable doubt is one for which a reason can be
given; (5) BARD as a high probability**.

It seems clear that all attempts at explanation run into a clear conceptual
inaccuracy, either because they are based on the exclusive subjectivity of the judge,
as in the case of the first two; or because they try to replace the subjectivity with an
absolutely imprecise temporal formula, as in the third; or because they create a
sophism, using the definition as an explanation (what cannot be given reason is
unreasonable) going around in circles; or because they replace an imprecise formula
(reasonable doubt) with another formula of similar imprecision (high probability).

In view of the criticism of the subjectivity of the standard of proof most
commonly used in Western countries, attempts are not few to present a standard that
accounts for the necessary compatibility with the political decisions that guide the
legal system, especially with the presumption of innocence.

For Ferrer Beltran, a standard of proof must meet three requirements: (1) the
degree of corroboration of the hypothesis cannot depend on the beliefs of the
decisionmaker; (2) the formulation must be such that intersubjective control of its
application becomes possible; and (3) a political aspect must be added, consisting in
the decision regarding preference over possible errors (for example, giving
preference to false acquittals over false convictions). Thus, he presents a proposal
for an evidentiary standard for the accusatorial hypothesis:

1) The hypothesis must have a high level of contradictoriness, explain the available
data, and be able to predict new data that has in turn been corroborated.

2) All other plausible hypotheses explaining the same data, which are compatible with
innocence, must have been refuted®.

Ferrer Beltran uses the expression "contrastacién”, which is translated as
contradictoriness. The author, when dealing in another work with how a hypothesis
can be corroborated or contradicted, explains that the first act of the moments of
substantial importance in the evidential process is what he called discovery, which
begins with the generation of the hypothesis, proceeds to the elimination of the
hypothesis and to the structuring of the argumentation. For the hypothesis to be
consistent, it must meet the requirements for its formulation: (1) it must be well
formed, logically consistent and significant; (2) it must be based on existing
knowledge; (3) it must be empirically contradictory. From a legal point of view, two

4 LAUDAN, Larry, El standar de prueba y las garantias en el proceso penal, Buenos Aires, Hammurabi,
2011, p. 131/157. Translation Jose E. Beguelin.
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more requirements are required: (1) this contradictory nature must be not only
potential, but also real; (2) it must have legally relevant objects. The degree of
contradictory nature of the hypothesis is a function of (a) the predictions that have
turned out to be true that could be made from the available data and (b) the
improbabilities that another hypothesis could account for the same data and make
the same true predictions®.

Therefore, the first element of the standard proposed by Ferrer Beltran is
linked to the ability of the hypothesis to explain the available data and predict new
data also corroborated.

The second element is centered on the refutation of alternative explanatory
hypotheses that are compatible with innocence. Ferrer Beltran, however, rules out
three possibilities: (1) hypotheses that are not plausible; (2) hypotheses that are not
compatible with the data available in the case; and (3) ad hoc hypotheses.

The author considers non-plausible those that are not compatible with the
current state of knowledge or that have no basis in knowledge to support themselves.
His example is of someone who, to justify that stolen jewelry was found in his
pockets, claims that he was abducted by Martians who put the jewelry there.

As an ad hoc hypothesis, Ferrer Beltran indicates hypotheses constructed a
posteriori that can be used to be used in any case, such as, for example, the
hypothesis of a plot against the accused.

Finally, Ferrer Beltran clarifies that this demanding standard of proof for the
accusatorial hypothesis does not apply to the defense hypothesis, "so the standard
for the latter does not have to be so demanding.

Badaro criticizes BARD by stating that it is a standard that is supported by a
non-rationalistic conception of the purpose of evidence that is intended to generate a
belief in the judge. He understands that the assessment serves to verify whether or
not the factual hypotheses are confirmed by the evidence, therefore what should be
assessed is the degree of confirmation that the standard requires for the hypothesis to
be considered proven.

However, Badar6, while acknowledging the merit of considering the
relationship between evidence and factual statement, and not between evidence and
the judge's conviction, also criticizes Beltran's proposal. For him, the first part errs
by requiring the prediction of new facts, while the second part does not make sense
to require that, in addition to the defensive hypotheses, the judge should look for ad
hoc hypotheses.

Thus, Badaro6 starts from two premises: (1) the only hypothesis to be proved
is the accusatory hypothesis and (2) the accusatory hypothesis must be proved in
relation to each of the factual segments that compose it, and not as an inseparable
whole, to propose that

the standard of proof in criminal procedure, for there to be a conviction, must be: a)
there is evidence that confirms, with very high probability, all the factual propositions
that make up the accusation formulated by the prosecution; and, b) there is no

4 FERRER BELTRAN, Jordi, La valoracion racional de la prueba, Madrid, Marcial Pons, 2007, p. 125 and
following.



evidence that makes it feasible that a fact other than any factual proposition that
makes up the accusation has occurred*’.

There is no doubt that Beltran and Badard's proposals are objectionable, that
is, they are intended to stand out from the subjectivity of the other commonly
adopted standards, be it the intimate conviction or even the BARD.

However, Badaré is right when he says that Beltran works with the idea of
prediction of new facts, when in reality the corroboration of the accusatory
hypothesis, which is about the verification of propositions of facts that have already
happened, in the past, is enough.

An additional advantage of Badard's proposal is that it considers an
undeniable reality: the accusation does not formulate a factual hypothesis; in reality,
the accusation presents several factual propositions and all of them must be
confirmed by the existing data. However, the introduction of a superlative ("with
very high probability™) ends up allowing a subjective graduation to be established,
despite the fact that it is mandatory to recognize that there is no psychological
element (such as belief, conviction or conviction) in the definition.

It does not seem, however, that any alternative explanatory hypothesis that
has not been presented by the defense should not be considered by the judge, even
because the defense may not present any explanatory hypothesis that, even so, the
presumption of innocence rule should serve as a political foundation for the
construction of a standard of proof for the criminal process.

It is, therefore, necessary to think of a standard of proof that does not
conceptually depend on the defense's performance to rule out the accusatory
hypothesis, even because this is the only one that needs to be presented and proven.

The fact is that “the standard of proof, whatever it may be, is not
incompatible with the rule of free persuasion*. This firm affirmation by Badard
should be understood as a kind of warning to the inexistence of a bond between the
rule of free persuasion and the rule of presumption of innocence, which is a
parameter resulting from a political decision, axiologically oriented, for the
establishment of a standard of proof for trial.

The presumption of innocence rule implies the distribution of the burden of
proof on the prosecution and establishes a model of uncertainty to base the judgment
rule: the in dubio pro reo.

The problem is that although in dubio pro reo is presented in theory as a
guarantee of a judgment that makes a political choice by admitting more errors
consisting of acquitting the guilty than convicting the innocent, in practice it does
not have the expected performance because it is based on concepts strictly linked to
subjectivity: the doubt or the certainty of the judge.

In effect, doubt and certainty are states internal to the individual and have
much more to do with intimate conviction than with objective criteria for accepting a
hypothesis as proven. It is possible that the judge has no proof, but is sure about the
facts, whether it is based on his religious beliefs, his life experience or even his

47 Qur translation of BADARO, Gustavo, Epistemologia judiciaria e contextos probatorios, S&o Paulo,
Thomson Reuters, 2019, p. 259.
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professional experience. In dubio pro reo, therefore, is a formula that is based on
subjectivity*® and therefore cannot be taken as a standard of proof®, nor is it
possible to think of a standard based on it. It is necessary to think of an objective®!
proposition® as a rule of judgment consistent with the presumption of innocence® in
the following terms: if the necessary degree of evidentiary confirmation is not
obtained, the decision must be in favor of the defendant.

Once it is understood that the degree of confirmation can be established
objectively, belief is removed as a determining factor of the "doubt" element that
underlies the judgement rule in dubio pro reo.

4 THE NEED TO ELABORATE SEVERAL OBJECTIFIABLE
STANDARDS FOR DECISIONS OF DIFFERENT NATURES

It is necessary, then, to establish what the necessary degree of confirmation
would be, that is, what the standard of proof would be. At this point, it is pertinent to
introduce a new element: there is not only one informative standard in criminal
procedure. In other words, there is not just one criterion that establishes the degree
of evidential confirmation necessary for the judge to consider a factual statement as
proven.

This is because, as Badaré well puts it, "[ulnce epistemology provides a
range of options of varied standards of proof that can be adopted in different types of
proceedings, or even in different stages of the same proceeding, it will be up to the
law to define which will be this model of ascertainment’54,

There are several phases in the criminal process, which require different
standards to be set. Moreover, not only should the standards be different according
to the stages of the process, but also according to the decision that will be rendered.

4 CASTRO, Cassio Benevenuto de, " Testemunho Escrito ", Rev. Consinter, vol. 8, n® 15, p. 527-546, jun.
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In this vein, Beltran explains that “la dinamica del proceso penal parece exigir
diversas standares de prueba para distintos tipos de decisiones” .

Therefore, if it is true that at the end of the process a condemnatory decision
requires a very strict standard, it is no less true that throughout the criminal process
extremely invasive decisions are made, such as those that cautiously remove the
right to liberty (decree of preventive detention) or that cautiously remove
fundamental rights for the production of evidence (telephone interception). It is
essential that standards for these decisions be defined, all guided by the political
option of the constituent legislator for the presumption of innocence.

Furthermore, as previously mentioned, it should be recognized that some
judicial decisions need to have as empirical support that which the criminal
procedure legislation and the Brazilian dogma do not consider evidence, but
informative elements and, in this way, it will be better to treat from this point on the
criteria of sufficiency of factual demonstration with empirical basis of informative
standards and not standards of proof.

Therefore, it is necessary to build informative standards for the criminal
procedure that meet the following requirements: (1) there should be different standards
for the different types of decisions to be made in the criminal procedure; (2) informative
standards should be objective, never dependent on the judge's mental states, such as
belief, conviction, certainty, doubt, etc.(3) in a criminal trial, the prosecution does not
formulate a single factual hypothesis, but an imputation that is based on the allegation
of the occurrence of a complex of factual hypotheses, all of which must be considered
sufficiently demonstrated; (4) the standard is a criterion of sufficiency of the empirical
support of the facts alleged by the party who has the burden of proof, therefore the
prosecution, which is why the concept must consider its imputations and not the
eventual (and not mandatory) defensive allegations; (5) what needs to be demonstrated
are factual imputations, that is, allegations of occurrences of factual hypotheses and not
historical narratives; (6) it is desirable that any definition that intends to exclude
subjectivity should not use formulations that depend on evaluations that may vary
according to the judge, such as “reasonable”, “extremely high”, “plausible”, not
including the modal adverbs that denote degrees of identification because they have a
known current meaning, such as “probably” and “possibly”.

In light of what is proposed here, it is fundamental that at least six (6)
informative standards be defined according to the nature of the decision to be
rendered and all must meet the six requirements presented above: (1) standard for
conviction; (2) standard for the receipt of the accusation or complaint; (3) standard
for the decree of provisional arrest; (4) standard for the decree of non-custodial
personal precautionary measures or real or property precautionary measures; (5)
standard for the granting and extension of evidentiary precautions and (6) standard
of proof for the indictment.

% FERRER BELTRAN, Jordi, Motivacion y racionalidade de la prueba, Lima, Grijley, 2016, p. 219; in the
same sense: LAUDAN, Larry, Truth, error and criminal law: an essay in legal epistemology, Cambridge,
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The empirical basis for each of these informative standards varies according
to the decision. Thus, for conviction and indictment, only evidence may be
evaluated. For the indictment, information from the investigation or exceptional
evidence is admissible. For the decree of provisional arrest, elements of information
from the investigation are allowed, if the decision is made before or at the time of
the accusation, but after this procedural moment, only evidence is allowed. For the
granting of precautionary measures to protect property or evidence, information
from the investigation may be used if the decision is made during the investigation
until the indictment is received, but after that it must be based on evidence.

It must be admitted that what has been stated above would have clearer and
more objective legal support if 83 of art. 3-C of the Brazilian Code of Criminal
Procedure were effective. In any case, it is understood that the interpretation
presented here is the only one consistent with a criminal procedure founded on
human and fundamental rights.

In order to fulfill the objective proposed in the introduction of this work, it is
necessary to approach two informative standards: the standard of proof for guilty
verdict (which can properly be called a standard of proof because it is based only on
evidence) and the informative standard for the granting of evidentiary precautionary
measures.

4.1  Evidentiary Standard for Guilty Verdict

The proposed evidentiary standard for guilty verdict in criminal proceedings
that is formulated here is the following: the complex of allegations of facts presented
by the prosecution is fully compatible with the data available to the judge and the
only hypothesis consistent with them.

It is understood that the advantage of this proposal is that it is admitting that
the accusatory hypothesis is composed of a complex of factual propositions. All of
them must be compatible with the data available to the judge, and none of the factual
propositions may be excluded from corroboration by the data. This is why the word
"fully" has been used.

Even if all the factual propositions are compatible with the informative data,
there cannot be any other hypothesis that appears to be consistent with the same
data, because the accusatory hypothesis must be the only consistent one. If there is
any hypothesis, whether presented by the defense or known by any other source, that
is compatible with the data, the necessary confirmation is ruled out. Otherwise, there
will be no compliance with the presumption of innocence.

Finally, in affirming that the compatibility is with the data available for
assessment by the judge, it is admitted that it is not the task of the concept of
standard of proof to define the nature of the data available for assessment, a task left
to the legislation, which can restrict the data to that obtained from evidence
produced in adversarial court proceedings or extend it, for example, to some
exceptional data not collected in adversarial court proceedings. This is a choice of
criminal policy regarding evidence.

Of course, we have already taken a position on what data can provide
empirical support for a condemnatory decision, that is, the evidence. However, this
is not a task proper to the concept of standard.



4.2 Informative Standard for the Determination of Evidentiary Precautionary
Measures

Before enunciating the informative standard for determining evidentiary
precautionary measures consistent with a democratic criminal procedure, founded on
human rights and fundamental rights, it is essential to remember what factual
propositions should be presented by the applicant for the evidentiary precautionary
measure.

First of all, we will not enter into a discussion on who may request the
evidentiary precautionary measure. This is an extremely relevant question, but it
does not concern the concept of the informative standard; it is directly related to the
system of criminal procedure adopted and to the procedural guarantees in a criminal
procedure informed by human rights. In other words, an evidentiary injunction
cannot be initiated by someone who does not have standing to bring a criminal
action and, even more serious, much less can it be determined ex officio by the
judge. However, this is not a discussion that concerns the determination of the
informative standard necessary for the determination of the measure.

In second place, it is worth remembering what was said about the
requirements for the determination of evidentiary precautionary measures. The
requirements for any evidentiary precautionary measure are the "need for the
evidentiary measure” (instead of fumus boni juris or fumus commissi delicti) and
"danger of loss of evidence" (instead of periculum in mora or periculum libertatis).

The "necessity of the evidence measure” would be constituted by (1) the
materiality of the crime, (2) evidence of authorship or participation, and (3) the
pertinence of the measure in relation to the intended purpose. The “danger of loss of
evidence" would be constituted alternatively by (1) the risk of loss of the source of
evidence due to the lapse of time or (2) the risk of loss of the source of evidence due
to the prior knowledge of the investigated.

Thus, it is up to the petitioner of the provisional evidence measure to provide
information that shows that there is (1) materiality of the crime; (2) evidence of
authorship or participation; (3) pertinence of the measure in relation to the intended
purpose (therefore it is up to the petitioner to present the purpose); and, alternatively,
(4) risk of loss of evidence by the passage of time or (4) risk of loss of evidence by
the prior knowledge of the investigated.

This is the complex of factual allegations required of the petitioner of any
precautionary probative measure in the Brazilian criminal process, and these factual
propositions must be supported by informative elements in such a way that the
determination of the measure has empirical support. For the requested measure to be
granted, there must be sufficient support and, therefore, the criterion of sufficiency is
supported by the formulation of a standard that is consistent with the presumption of
innocence and adequate to the need for intersubjective controllability of the
decision.

The proposed informative standard for granting an evidentiary injunction in
criminal proceedings that is formulated here is the following: the complex of factual
allegations presented by the plaintiff is the most probable according to the data
available to the judge.



The use of the expression "data available to the judge" admits that the
informative standards vary according to the nature of the decision to be made in the
criminal procedure, therefore, data that effectively do not have the nature of
evidence, but that contain appreciable information, may be used. This is the case of
the decision to grant precautionary measures (personal, real or evidentiary) handed
down in the preprocedural phase, requiring analysis of the informative elements of
the investigation, which do not have the nature of evidence.

In the present work, the object is the precautionary evidence measures, which
not only have an immense invasive load and violate fundamental rights, but also
establish the production of information that will be considered apt for the formation
of a condemnatory judgment, since they are considered exceptional evidence.

Thus, although one cannot make it an almost inapplicable measure if one
adopts a standard equivalent to that required for guilty veredict, it must be
recognized that it implies a serious constraint on a citizen's liberties, with the
relativization of important fundamental rights.

It is important to have a standard consistent with the rule of presumption of
innocence, seen here not only as a delineator of the distribution of the burden of
proof, but also as a rule for the treatment to be given to the investigated.

In this sense, it is fundamental that the judge has as standard that all
propositions of fact formulated by the prosecution are not only possible, but the
most probable in the light of the set of data available to the judge.

Each of these propositions must be supported by data, information elements,
which make it the most probable hypothesis. It is understood that the most probable
hypothesis is the one that, although there may be another that is compatible with the
available data, is the one that presents the greatest coherence considering all the data
existing until that moment in the investigation records.

The existence of data that corroborate alternative explanatory hypotheses
cannot, at this stage of prosecution, rule out the granting of the evidentiary
precautionary measure because that is exactly what an accusatory evidence is
intended for: to gather information or data to rule out in the end any other alternative
explanatory hypothesis to that of the prosecution, since the standard of proof for
guilty verdict requires that the set of factual propositions be the only explanatory
hypotheses in the face of existing information.

5 FINAL CONSIDERATIONS

In Brazilian criminal procedure, exceptional evidence is understood to be that
which, despite being produced in the phase prior to the filing of the criminal action,
may be used by the judge to assess whether it is capable of empirically
substantiating a guilty verdict. Precautionary evidence, non-repeatable evidence, and
anticipated evidence are considered exceptional evidence.

Precautionary evidence is not to be confused with Special Investigative
Techniques, nor with the means of obtaining evidence. Precautionary evidence is a
type of precautionary measure that in criminal proceedings can be personal, property
or evidentiary. To be considered an evidentiary precautionary measure it is
necessary that the following characteristics of a precautionary measure are present:



jurisdictionality, exceptionality, instrumentality, provisionality, legality, strictness
and contradictory nature.

Furthermore, it is necessary that the requirements for its granting are present.
The requirements for provisional evidence measures are understood to be the "need
for the evidence measure" and the "danger of loss of evidence".

The "necessity of the evidence measure” would be constituted by (1) the
materiality of the crime, (2) evidence of authorship or participation, and (3) the
pertinence of the measure in relation to the intended purpose. The "danger of loss of
evidence" would be constituted alternatively by (1) the risk of loss of the source of
evidence due to the lapse of time or (2) the risk of loss of the source of evidence due
to the prior knowledge of the investigated.

For any judicial decision to be considered empirically based, it must be
supported by data. Some decisions can only be based on data that is considered
evidence, other decisions may be supported by information obtained during the
investigation. An example of the first case is the guilty verdict, which can only be
supported by data obtained from evidence, whether produced during the trial under
judicial contradiction or exceptional evidence. Examples of the second case are the
decision to accept the accusation or complaint, which may be empirically based on
informative elements or on exceptional evidence, such as the decisions that
determine the execution of evidentiary precautionary measures, especially the
preparatory ones, that is, those that were issued before the filing of the criminal
action.

In any case, it is necessary to establish a criterion of evidential sufficiency to
determine that the alleged factual statements may be considered proven, which is
called the standard of proof. The important point is that the standard required for
each decision is different, since it must vary according to the phase of prosecution.
For decisions to be handed down in the prosecution phase, from the investigation to
the receiving of the accusation, it is not pertinent to call this criterion of sufficiency
of evidence standard, since it is not technically supported by evidence, therefore we
call it informative standards.

Thus, it is possible to point out the need to define at least 6 (six) informative
standards, to be defined according to the nature of the decision to be made and all
must meet the six requirements previously presented: (1) standard for conviction; (2)
standard for the receipt of the accusation or complaint; (3) standard for the decree of
provisional arrest; (4) standard for the decree of personal non-prison precautionary
measures or of real or property precautionary measures; (5) standard for the granting
and extension of evidentiary precautions and (6) standard of proof for the
indictment.

The definition of an informative standard should be consistent with the
presumption of innocence and capable of allowing intersubjective controllability of
the decision.

The proposed informative standard for granting an evidentiary injunction in
criminal proceedings that is formulated here is the following: the complex of factual
allegations presented by the plaintiff is the most probable according to the data
available to the judge.

Thus, it is up to the petitioner of the provisional evidence measure to provide
information that demonstrates that there is (1) materiality of the crime; (2) evidence



of authorship or participation; (3) pertinence of the measure in relation to the
intended purpose (therefore, it is up to the petitioner to present the purpose); and,
alternatively, (4) the risk of loss of evidence due to the lapse of time or (5) risk of
loss of evidence due to prior knowledge of the investigated. The first 3 (three)
comprise the "need for the evidentiary measure” and the last two, alternative, are the
"danger of loss of evidence", which constitute the requirements of the provisional
evidentiary measures.

This proposed standard uses the expression "data available to the judge” in
such a way that it is not restricted to evidence, but also encompasses the informative
elements of the investigation. It does not handle psychological processes of doubt or
certainty, allowing for intersubjective control. It does not require that the applicant's
factual allegations be the only explanatory hypothesis in the face of the informative
elements, since the purpose of the evidentiary precautionary measure is exactly to
rule out the possibility of another explanatory hypothesis with the production of
information. Finally, it establishes the need for the factual propositions to be the
most probable, and not only possible, in the face of the existing informative
elements in order to preserve the fundamental rights threatened by an evidentiary
precautionary measure, in coherence with the presumption of innocence and a
criminal process founded on respect for human rights.
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