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Instrugdes aos Autores
Revista Internacional CONSINTER de Direito

1. DAS PUBLICAGOES

Para publicagdo na Revista Internacional CONSINTER de Direito os artigos cientificos serdo avaliados
pelo sistema double blind review, no qual dois Pareceristas do CONSINTER avaliardo os trabalhos sem
nenhuma identificagéo de autoria.

0 enquadramento dos textos avaliados e aprovados para fins de publicagéo na Europa pelo Editorial Ju-
rua Lda., e no Brasil pela Jurua Editora Ltda., obedecerdo aos seguintes critérios:

REVISTA INTERNACIONAL CONSINTER DE DIREITO

Conforme as exigéncias das agéncias e instituicbes nacionais e internacionais de investigagao e docén-
cia que avaliam a atividade académica e investigadora das P6s-Graduacdes, a Coordenagdo Executiva do
CONSINTER, ao seu melhor juizo, selecionara uma determinada quantidade de artigos aprovados que serdo
agraciados com a Publicagdo no Periddico “Revista Internacional do CONSINTER de Direito”, com ISSN de
Portugal. Ainda:

a) Para cada artigo selecionado para a “Revista Internacional do CONSINTER de Direito”, sera atribui-

do um nimero de registro especifico e tnico no Sistema DOI (Digital Object Identifier);

b) Também sera atribuido um registro no Sistema DOI (Digital Object Identifier) para a “Revista Interna-

cional do CONSINTER de Direito”.

OBS. 1: Em face das normas técnicas, para fins de qualificagéo do periodico, somente poderéo ser sele-
cionados para a Revista Internacional CONSINTER de Direito os artigos aprovados nos quais pelo menos um
dos autores e/ou autor tenha a fitulagéo de Doutor.

OBS. 2: Ficara a critério do Comité Organizador a indicagdo e o nimero da Revista em que o artigo
aprovado sera liberado para publicag&o.

2. PERIODICIDADE
Semestral.
3. CONDIGOES

a) A submissdo do trabalho cientifico para anélise esta condicionada a confirmag&o da inscrigéo
de todos os autores e coautores;

b) Somente serdo publicados os artigos aprovados pelo Corpo de Pareceristas/Conselho Editorial

do CONSINTER.
4. DOCUMENTOS OBRIGATORIOS PARA SUBMISSAO
a) Inscrigéo;
b) Comprovante de pagamento da submiss&o/inscrigao;
c) Cesséo de direitos autorais assinada;
d) Artigo completo seguindo as orientagdes do item 5;
)

()

O artigo devera ser encaminhado por um dos autores ao e-mail contato@consinter.org.

5. NORMAS — OS ARTIGOS ENVIADOS DEVEM CUMPRIR OS SEGUINTES CRITERIOS:

a) O artigo deve adotar a norma do Cadigo de Redago Institucional da Unido Europeia (Norma Um-
berto Eco/EU) - ver item 06.

Esse sistema ¢ similar as normas da ABNT, entretanto a utilizagéo torna-se mais facil (todos os separa-

dores s&o virgula) e s6 destaca em italico, nunca em negrito.

b) Ser inédito (ndo publicado em livros, revistas especializadas ou na imprensa em geral) e apresentar
propriedade técnico-juridica; relevancia nacional e internacional do tema abordado, fluéncia redacio-
nal, corregdo gramatical e respeito a aspectos éticos e cientificos.

OBS.: Textos inseridos em documentos de circulagéo restrita nas universidades serdo considerados inéditos.

c) Ter sido produzido por Estudantes efou Professores de Pés-Graduagao Lato Sensu efou Stricto Sen-
su ou por Mestres, Doutores e pés-Doutores.



Seréo aceitos trabalhos em coautoria, até no maximo trés (03) participantes devidamente inscritos.

O artigo devera estar identificado com um dos critérios de classificagédo conforme informado em edital.
O(s) autor(es) que submeter(em) o mesmo artigo cientifico (com o mesmo titulo e contetido ou ape-
nas mudando o titulo) para mais de um dos ramos do Direito acima indicados terdo ambos os artigos
cientificos automaticamente eliminados da avaliago.

Conter no minimo 15 paginas, € no maximo 25 paginas.

Ser redigido em formato Word em dois arquivos distintos, um com e outro sem identificagéo, ambos com-
pletos, contendo: Titulo em lingua portuguesa, espanhola, inglesa, italiana ou francesa; Sumario; Resumo
e Palavras-chave em lingua portuguesa ou espanhola e inglesa, respeitando as normas técnicas.

Para o arquivo sem identificagéo é importante o autor certificar-se que no contetido do artigo a ser
avaliado ndo conste nenhuma informag&o que possibilite a identificagdo do autor ou a instituigéo, a
qual esteja vinculado direta ou indiretamente.

O artigo podera ser apresentado em lingua portuguesa, espanhola, inglesa, italiana ou francesa, ob-
servando que o titulo, resumo e palavras-chave precisam, obrigatoriamente, estar indicados em dois
idiomas, sendo peremptoriamente uma indicagéo no idioma inglés.

Exemplificando:

Se escrito no idioma portugués: o Resumo e as Palavras-chave devem obrigatoriamente ser indicadas
em portugués e inglés.

Se escrito no idioma espanhol: 0 Resumo e as Palavras-chave devem obrigatoriamente ser indicadas em
espanhol e inglés.

Se escrito no idioma inglés: o Resumo e as Palavras-chave devem obrigatoriamente ser indicadas em
inglés e portugués.

K

Artigos em inglés tem prioridade na analise e na publicagdo, desde que um dos autores conte-
nha a titulagéo de doutor.

O texto deve estar salvo em arquivo Word, em vers&o recente, com as seguintes caracteristicas: fonte
Times New Roman; corpo 12; alinhamento justificado, sem separacéo de silabas; espago de 1,5 entre
linhas; paragrafo de 1,5 cm; n&o colocar espagamentos especiais antes ou apos cada paragrafo; mar-
gens superior e esquerda com 3 cm, inferior e direita com 2 cm; em papel tamanho A4; notas de roda-
pé explicativas na mesma pagina em que for citada a referéncia sendo que as Referéncias deverao
seguir o Codigo de Redagao Institucional da Unido Europeia (Norma Umberto Eco/EU) — ver item 06.
As paginas deverdo estar numeradas.

Para cada titulo, subtitulos, todos alinhados & esquerda, devera haver um texto correspondente.

Devem ser escritos de forma clara e objetiva, evitando-se paragrafos prolixos ou extenuantes e privi-
legiando as oragdes na ordem direta como: sujeito — predicado — complemento.

Nao serdo aceitos textos com figuras, ilustracdes efou fotografias, a excegdo de graficos e tabelas
que sejam imprescindiveis para a compreensao do trabalho e compativeis com a impress&o em pre-
to e branco, sendo vedada a utilizagao de gréaficos e tabelas se originarem de terceiros.

Conter Resumo (entre 100 e 250 palavras) em lingua portuguesa ou espanhola e em inglés, assim co-
mo a indicagdo de Palavras-chave (entre 3 e 10 palavras) também em portugués ou espanhol e inglés.
Conter: Sumario a ser indicado na sequéncia da apresentagéo do Titulo, Resumo (entre 100 e 250
palavras — peremptoriamente com 02 idiomas), sendo um em Lingua portuguesa ou espanhola e ou-
tro necessariamente em inglés, assim como a indicagao das Palavras-chave (entre 3 e 10 palavras),
obedecendo 0 mesmo critério de apresentagio do Resumo.

O texto deve obrigatoriamente vir acompanhado do termo de autorizagao para publicagéo — Cessao
de Direitos Autorais/Patrimoniais — devidamente preenchido com as informagdes solicitadas, con-
forme modelo anexo e/ou disponivel no site;

A qualificagdo do autor devera ser em nota de rodapé e conter:

e N0 maximo 4 linhas;

e indicando obrigatoriamente o enderego de e-mail;

o aformagio académica;

e a Instituicdo de Ensino Superior ao qual esteja vinculado como aluno ou como professor;

e informar a cidade, estado e o pais da Instituigao de vinculo.



https://consinter.org/edital2020/wp-content/uploads/sites/24/2020/03/cessao-de-direitos-autorais.pdf

Todos os artigos, obrigatoriamente, deveréo estar acompanhados do comprovante do pagamento da
inscricdo de cada autor e coautor.

Observando que o CONSINTER e uma instituicdo sem fins lucrativos, o valor da inscri-
céo/submiss&o subsidia a publicagéo dos artigos na Revista Internacional CONSINTER de Direito. A
taxa de submissaofinscrigdo é individual e exclusiva para cada autor. Portanto, cada autor deve efe-
tuar a sua inscrigdo e pagar a sua respectiva taxa.

Um autor pode enviar quantos artigos desejar, porém, deve efetuar o pagamento da taxa de inscri-
céo/submissédo de cada um deles.

Observando as normas de qualificagdo, somente poderdo ser liberados para publicagdo na Revista
Internacional CONSINTER de Direito, um artigo de cada autor. Em caso de aprovagéo de dois ou
mais artigos de um mesmo autor para a Revista, a comissao de avaliagdo, ao seu melhor juizo, es-
colhera um para publicag&o na Revista, os outros seréo direcionados para publicagdo no livro Direito
e Justica ou para publicagdo nos proximos numeros da Revista.

6. DOS SISTEMAS PARA A INDICAGAO DAS FONTES DAS CITAGOES

Para a indicagdo das fontes das citagdes, os artigos deverdo adotar a norma do Cédigo de Redag&o Ins-
titucional da Unido Europeia (Norma Umberto Eco/EU).

Esse sistema é similar as normas da ABNT, entretanto, sua utilizagdo é mais facil (todos os separadores
s&o virgula) e sé destaca em italico, nunca em negrito.

Regras gerais:

- Todos os elementos devem ser separados apenas por virgula.

- Os elementos destacados com asterisco séo obrigatérios.

Livro

1
1)* APELIDO (em versalete) e Nome(s) Proprio(s) do autor,
2)* Titulo e subtitulo da obra (em italico),

3) («Colecon),

4)* NUimero da edigo, se houver varias,

5)* Local

6)"

L

8)

Dados eventuais da edigdo mais recente
9) Nimero de paginas e eventual numero de volumes de que a obra se compde
10)* Tradugo.
Exemplos:
a) nalista de referéncias
MoLINA DEL Pozo, Carlos, Practicas de Derecho de la Union Europea, Curitiba, Jurua, 2019.
b) nas notas de rodapé
MoLINA DEL Pozo, Carlos, Practicas de Derecho de la Union Europea, Curitiba, Jurua, 2019, pp. 22-23.
2. Capitulo de Livro
1)* APELIDO (em versalete) e Nome(s) Préprio(s) do autor,
2)* “Titulo do Artigo ou Capitulo” (entre aspas),
3)*in
4)* APELIDO (em versalete) e Nome(s) Proprio(s) do organizador, org.,
5)* Titulo da Obra Coletiva (em italico),
6)* volume (se for o caso),
7)* Local, Editora, data, paginas.
Exemplos:
a) nalista de referéncias

VISENTINI, Paulo Fagundes, “A Insergéo da China na Asia e a Transformagao Estratégica da Regiao” in

PRroCOPIO, Argemiro, org., O Século da China, Curitiba, Jurua, 2010.



b) na nota de rodapé

VISENTINI, Paulo Fagundes, “A Inserco da China na Asia e a Transformagao Estratégica da Regido” in
Procopio, Argemiro, org., O Século da China, Curitiba, Jurud, 2010, pp. 14-15.

3. Artigo de Periddico
1)* APELIDO (em versalete) e Nome(s) Proprio(s) do autor,

)* “Titulo do Artigo ou Capitulo” (entre aspas),

)* Titulo da Revista (em italico),
)* volume e numero do fasciculo,
)* data,

6)* intervalo de paginas.

Exemplos:

a) nalista de referéncias

VELAZQUEZ, Victor Hugo Tejerina, “Alguns Aspectos da Fungdo Social da Propriedade no Novo Cédigo
Civil", Revista Auténoma de Direito Privado, vol. 1, set. 2006, pp. 45-86.

b) na nota de rodapé

VELAZQUEZ, VICTOR Hugo Tejerina, “Alguns Aspectos da Fungdo Social da Propriedade no Novo Cédigo
Civil', Revista Auténoma de Direito Privado, vol. 1, set. 20086, p. 52.

Segue a referéncia da Norma Umberto Eco/UE

Referéncia: Eco, Umberto, Como Se Faz Uma Tese Em Ciéncias Humanas, 13° ed., Barcarena, Edito-
rial Presenca, 2007. Trad. Ana Falc&o Bassos e Luis Leitdo, pp. 101-102.

7. DA AVALIAGAO DOS ARTIGOS

Os artigos cientificos serdo analisados pelo Corpo de Pareceristas do CONSINTER, formado somente por
renomados juristas Doutores e Pés-Doutores, nacionais € estrangeiros especialmente convidados.

Os artigos cientificos serdo avaliados pelo sistema double blind review, no qual dois Pareceristas
do CONSINTER avaliarao os trabalhos sem nenhuma identificagio de autoria. A apreciagao inominada
dos artigos cientificos afianga a imparcialidade do seu julgamento, diminui a subjetividade e as preferéncias
ideologicas. Dessa forma, o autor devera evitar referéncias diretas a si mesmo e citagdes que possibilitem
extrair da leitura do texto a sua autoria.

Em caso de admissao do artigo cientifico por um dos Pareceristas do CONSINTER e reprovagao por outro,
0 texto, ao melhor alvitre do conselho diretivo, podera ser submetido & apreciagéo de um terceiro Parecerista.

a) O contelido dos artigos cientificos € de inteira responsabilidade dos autores e apds submetido para ava-

liagAo néo poderéa sofrer qualquer substituicdo ou alteragdo, salvo solicitagéo do Corpo de Pareceristas;

b) Nao é permitido plagio ou insercéo de copias literais.

CONSINTER - CONSELHO INTERNACIONAL DE ESTUDOS CONTEMPORANEOS EM POS-
GRADUAGAO

Coordenagao Executiva

Ivan Winters

Marcia Teixeira

contato@consinter.org

www.consinter.org

https://revistaconsinter.com/edicoes-anteriores/

INDEXADORES DA REVISTA:

e Latindex * LivRe

* Diadorim * Google Scholar

¢ Sumarios.org e Cite Factor

¢ REDIB ¢ Tribunal Superior Eleitoral
¢ CAPES e RVBI

* DOAJ * Membro da CROSSREF
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Instructions To Authors

1. ABOUT THE PUBLICATIONS

For publication in the Revista Internacional CONSINTER de Direito, the scientific articles shall be
evaluated by the double-blind review system, in which two CONSINTER Referees shall evaluate the papers
without any author identification.

The framework of the evaluated and accepted articles for the purpose of publication in Europe by the
Editorial Jurua Lda., and in Brazil by Jurua Ltda, will follow the following criteria:

1. FOR THE JOURNAL “REVISTA INTERNACIONAL CONSINTER DE DIREITO”

According to the requirements of national and international agencies of investigation and teaching that
evaluate the investigative and academic activity of Post-Graduation, the CONSINTER Executive Coordination,
at the best of their judgment, will select a certain amount of articles approved that will be awarded with the
Publication in the Journal “Revista Internacional do CONSINTER de Direito”, with ISSN from Portugal. Also:

a) For each article selected for the journal “Revista Internacional do CONSINTER de Direito”, a number

of the specific and unique register in the DOI (Digital Object Identifier) system will be assigned;

b) A register in the DOI (Digital Object Identifier) system will also be assigned to the journal “Revista

Internacional do CONSINTER de Direito”.

NOTE 1: In the face of the technical rules, for the purpose of qualification of the journal, only the articles
approved in which a least one of the authors and/or author has a doctorate degree will be selected for the
journal “Revista Internacional CONSINTER de Direito”. The articles properly approved that do not fulfill this
requirement will be published in the Book of CONSINTER.

NOTE 2: The Organizing Committee will be in charge of the nomination and the issue of the journal
“Revista Internacional CONSINTER de Direito” in which the approved article will be authorized for publication.

2. PERIDIOCITY
Half-yearly

3. REQUIREMENTS

a) The submission of the scientific work for analysis is conditioned to the confirmation of subscriptions of
all authors and co-authors;

b) Only articles approved by CONSINTER Referees Board/Editorial Board will be published.

4. REQUIRED DOCUMENTS FOR SUBMISSION

a) Registration;

b) Proof of payment of the Submission/registration;

c) Assignment of copyrights signed;

d) Full Article following the guidelines of item 5;

e) The articles must be forwarded by one of the authors by e-mail contato@consinter.org

5. RULES — THE ARTICLES SENT MUST FULFILL THE FOLLOWING CRITERIA:

a) For the article, it is mandatory the adoption of the European Union's Institutional Writing Code
(Umberto Eco/EU norm) standards - see item 06.

This system is similar to the ABNT norms; however, the use becomes easier (all tabs are comma) and

only highlights in italics, never in bold.

b) Be original (not published in books, specialized journals, or in the press in general) and present
technical-legal property; national and international relevance of the theme approached, wording
fluency, grammar correction, and respect to the ethical and scientific aspects.

NOTE: The texts inserted in documents of restrict circulation at universities will be considered original.

c) Have been produced by students andlor professors of Lafo Sensu andlor Stricto Sensu
PostGraduation courses, or by Masters, Doctors and Post-Doctors;

d) Works in co-authorship will be accepted, up to a maximum of three (03) participants adequately
registered;



Be identified with one of the criteria of classification to be informed in the public notice;

The author (s) that submit the same scientific article (with the same title and content or only having
the title changed) for more than one of the fields of Law above mentioned, will have both scientific
articles automatically eliminated from the evaluation;

Have a minimum of 15 pages, and a maximum of 25 pages;

Be submitted in Word format in two distinct files, one with and the other without identification, both
complete, containing: Title in Portuguese, Spanish, English, Italian or French; Summary; Abstract and
Keywords in Portuguese or Spanish and in English, respecting the technical rules;

For the file, without identification the author needs to make sure that, in the content of the article to be
evaluated, there is no information that makes it possible to identify the author or the Institution they
are directly or indirectly bound to;

The article can be presented in Portuguese, Spanish, English, Italian, or French, observing that the
fitle, abstract, and keywords have to, compulsorily, be written in two languages, being one of them,
peremptorily, English.

Examples:

If written in Portuguese: the Abstract and the Keywords must be written in Portuguese and English.
If written in Spanish: the Abstract and the Keywords must be written in Spanish and English.

If written in English: the Abstract and the Keywords must be written in English and Portuguese.

k)

)

English articles have priority in the analysis and publication, as long as one of the authors has a
doctorate.

The text must be saved in a word file, in a recent version, with the following characteristics: Times
New Roman font, size 12; justified alignment, without hyphenation; 1.5 spacing between lines; 1.5 cm
paragraph spacing; do no special insert spacing before or after each paragraph; top and left margins
with 3 cm, bottom and right margins with 2 cm; A4 size document; explanatory footnotes on the same
page the reference is cited, and the references must follow the technical rules - European Union's
Institutional Drafting Code standards (Umberto Eco/EU norm) - see item 06.

The pages must be numbered;

For every title, subtitle, all of them aligned on the left, there must be a corresponding text;

The text must be written clearly and objectively, avoiding long-winded and strenuous paragraphs,
giving priority to sentences in the direct order, such as subject-predicate — complement;

Texts with figures, illustrations and/or photographs will not be accepted, except for graphs and tables
which are indispensable for the understanding of the work, and compatible with black and white
printing, being prohibited the use of graphs and tables if originated from a third party;

It must contain an Abstract (between 100 and 250 words in Portuguese or Spanish and in English, as
well as the Keywords (between 3 and 10 words), also in Portuguese or Spanish and in English;

It must contain: a Summary to be indicated in the sequence of the title presentation, Abstract
(between 100 and 250 words, peremptorily in 02 languages, one of them in Portuguese or Spanish
and the other in English, just as the Keywords (between 3 and 10 words), under the same criterion of
the Abstract presentation;

The text must be accompanied by the copyright form — according to the model attachment and/or
available in the website;

The qualification of the author must be in a footnote and contain:

e amaximum of 4 lines;

o mandatorily indicating the e-mail address;

o stating the academic training;

¢ naming the Higher Education Institution to which he/she is linked as a student or as a teacher;

« informing the city, state, and country of the related Institution.

Al the articles must be accompanied by the proof of payment of each author and co-author's
registration.



https://consinter.org/edital2020/wp-content/uploads/sites/24/2020/03/copyright-transfer-statement.pdf

v)

Noting that CONSINTER is a non-profit institution, the value of the registration/submission subsidizes
the Publication of articles in the Revista Internacional CONSINTER de Direito. The
submission/registration fee is individual and exclusive for each author. Therefore, each author must
register and pay his/her respective fee. Ex: For the inclusion of an article in co-authorship with two
authors — it is necessary the registration and payment of the fee for each one of the authors;

An author may send as many articles as he/she wishes, but he/she must pay the
registration/submission fee for each one;

Observing the qualification rules, only one article from each author may be released for Publication in
the Revista Internacional CONSINTER de Direito. In case of approval of two or more papers by the
same author for the Journal, the evaluation committee, at its best judgment, will choose one for
Publication in the Journal and the others will be directed for release in the Law and Justice book or
the next issues of the Journal.

6. ABOUT THE SYSTEMS TO INDICATE THE SOURCES OF CITATIONS

For indicating the sources of the citations, the articles must adopt the European Union's Institutional
Drafting Code standards (Umberto Eco/EU norm).

General rules:

- All elements must be separated only by a comma.

- Features highlighted with an asterisk are mandatory.

1.
1)
2)
3)
4)
5)
6)
7
8)

9)

Book
* LAST NAME (in small caps) and Author's First Name (s),
* Title and subtitle of the book (in italics),
(«Collectiony),
* Edition number, if there are several,
* Location,
* Publisher,
*Year.
Possible data from the most recent edition.
Number of pages and the potential number of volumes of which the work is composed.

10) * Translation.
Example:

a)

in the reference list

MoLINA DEL Pozo, Carlos, Practicas de Derecho de la Unién Europea, Curitiba, Jurua, 2019.

b)

in the footnotes

MOLINA DEL P0z0, Carlos, Practicas de Derecho de la Unidn Europea, Curitiba, Jurua, 2019, pp. 22-23.

2.
1

S22

2
3
4
5
6

7

Book chapter
* LAST NAME (in small caps) and Author's First Name (s),
* Title of Chapter or Essay (in quotes),
i
* Last NAME (in small caps) and the Organizer's First Name (s), org.,
* Title of the Collective Work (in italics),
* volume (if applicable),

* Place, Publisher, date, pages.

S

Example:

a)

in the reference list

VISENTINI, Paulo Fagundes, “A Insercéo da China na Asia e a Transformagao Estratégica da Regido” in
PRocopIo, Argemiro, org., O Século da China, Curitiba, Jurua, 2010.

b)

in the footnotes

VISENTINI, Paulo Fagundes, “A Insergao da China na Asia e a Transformagéo Estratégica da Regiao” in
PRroCOPIO, Argemiro, org., O Século da China, Curitiba, Jurua, 2010, pp. 14-15.



3. Journal Article
1) * LAST NAME (in small caps) and Author's First Name (s),
2) * "Title of Article or Chapter" (in quotes),
3) * Journal Title (in italics),
4) * volume and issue number,
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VELAZQUEZ, Victor Hugo Tejerina, “Alguns Aspectos da Fungdo Social da Propriedade no Novo Cédigo
Civil’, Revista Autdnoma de Direito Privado, vol. 1, set. 2006, pp. 45-86.
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VELAZQUEZ, Victor Hugo Tejerina, “Alguns Aspectos da Fungdo Social da Propriedade no Novo Cédigo
Civil", Revista Auténoma de Direito Privado, vol. 1, set. 2006, p. 52.

Umberto Eco/EU Standard

Reference: Eco, Umberto, Como Se Faz Uma Tese Em Ciéncias Humanas, 13rd ed., Barcarena,
Editorial Presenca, 2007. Trad. Ana Falcdo Bassos e Luis Leitdo. pp. 101-102.

Following the reference of Norma Umberto Eco/UE

Referéncia: Eco, Umberto, Como Se Faz Uma Tese Em Ciéncias Humanas, 13% ed., Barcarena,
Editorial Presenca, 2007. Trad. Ana Falcdo Bassos e Luis Leitdo, pp. 101-102.
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Procurador Federal. Professor na Escola da Magistratura
do Estado do Parana. Professor do CERS. Coordenador
no Parang da NEACCRIM.

Adriano Marteleto Godinho

Doutor em Direito pela Universidade de Lisboa — Portugal
€ Mestre em Direito pela Universidade Federal de Minas
Gerais — UFMG. Advogado. Professor do PPGD do
Centro de Ciéncias Juridicas da Universidade Federal da
Paraiba — UFPB, Jo&o Pessoa - PB.

Albert Pastor Martinez

Doutor e Mestre em Direito pela Universitat Autonoma
Barcelona — Espanha. Professor Agregado Direito do
Trabalho do Trabalho Seguridade Social da Universitat
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Alejandro Menéndez Moreno
Professor Agregado Direito do Trabalho do Trabalho
Seguridade Social da Universitat Autbnoma de Barcelona.

Alessandra Lehmen

Doutora e Mestre em Direito pela Universidade Federal do
Rio Grande do Sul - UFRGS e Mestre (LL.M.) em Direito
Ambiental pela Stanford Law School. Advogada habilitada
em Porto Alegre — RS — Brasil e em Nova lorque.

Almir Santos Reis Junior

Doutor em Direito pela Pontificia Universidade Catolica de
Séo Paulo — PUC-SP. Professor adjunto dos cursos de
Direito da Universidade Estadual de Maringéd — UEM - PR
e da Pontificia Universidade Catdlica do Parana - PUC-
PR, Maringa - PR.

Aloisio Khroling

Pés-Doutor em  Filosofia Politica pela Universidade
Federal do Rio de Janeiro - UFRJ e em Ciéncias Sociais
pela Pontificia Universidade Catdlica de S&o Paulo — PUC-
SP. Doutor em Filosofia pelo Instituto Santo Anselmo em
Roma - Italia, reconhecido como PH.D em Filosofia pela
UFES. Mestre em Teologia e Filosofia pela Universidade
Gregoriana — Roma — e em Sociologia Politica pela Escola
de Sociologia e Politica de Sao Paulo. Professor Titular na
Graduagdo e no Mestrado da Faculdade de Direito de
Vitéria — FDV, Vitoria — ES.

Ana Barbuda Ferreira

Doutora em Direito pela Universidade Federal da
Bahia - UFBA e Mestre em Familia na Sociedade
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Salvador - UCSal, Salvador — BA.

Ana Rachel Freitas da Silva

Doutora e Mestre em Direito das Relages Intemacionais pelo
Centro Universitario de Brasilia — UniCeub. Professora no
Centro Universitario de Brasilia — UniCEUB, Brasilia— DF.

André Folloni
Doutor em Direito pela Universidade Federal do Parana —
UFPR e Mestre pela Pontificia Universidade Catolica do
Parand — PUC-PR. Advogado. Professor no PPGD da
Pontificia Universidade Catdlica do Parana — PUC-PR,
Curitiba — PR.

Andréia Macedo Barreto

Pés-Doutorado pelo lus Gentium Conimbrigae, Centro de
Direitos Humanos, sediado na Universidade de Coimbra —
Portugal. Doutora e Mestre em Direitos Humanos pela
Universidade Federal do Para — UFPA, Belém - PA.
Defensora publica do Estado do Para.

Andreza Cristina Baggio

Doutora em Direito Econdémico e Socioambiental pela
Pontificia Universidade Catolica do Parana - PUC-PR.
Professora da Graduagéo e do PPGD na UNICURITIBA e
UNINTER, Curitiba - PR.

Antonio Armando Ulian do Lago Albuquerque

Doutor em Ciéncia Politica pela Universidade do Estado
do Rio de Janeiro - UERJ. Mestre em Teoria e Filosofia
do Direito pela Universidade Federal de Santa Catarina —
UFSC. Professor Efetivo da Universidade do Estado de
Mato Grosso — UNEMAT, Caceres — MT e da Universida-
de Federal de Mato Grosso — UFMT, Cuiaba — MT.

Antonio Carlos Efing

Doutor e Mestre em Direito pela Pontificia Universida-
de Catolica de Sdo Paulo — PUC-SP. Professor Titular
da Pontificia Universidade Catélica do Parana — PUC-
PR, Curitiba - PR.

Antdnio César Bochenek
Doutor em Direito pela Universidade de Coimbra. Juiz
Federal do Tribunal Regional Federal da 4% Regigo.
Professor da ESMAFE/ PR.

Antonio Maria Javato Marin
Profesor Titular de Derecho Penal - Universidad de
Valladolid.

Antdnio Pereira Gaio Junior

Pés-Doutorado em Direito pela Universidade de Coimbra
- Portugal e em Democracia e Direitos Humanos pelo lus
Gentium Conimbrigae — Faculdade de Direito da Universi-
dade de Coimbra — Portugal. Doutor e Mestre em Direito
pela Universidade Gama Filho. Professor na Universidade
Federal do Rio de Janeiro - UFRRJ, Rio de Janeiro - RJ.
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Doutora em Filosofia pela Universidade Urbaniana —
Roma — ltalia. Professora da Universidade do Sagrado
Coragéo — UNISAGRADO, Bauru — SP.

Argelia Queralt Jiménez
Doutora pela Universitat de Barcelona. Professora de
Direito Constitucional da Universitat Barcelona — Espanha.

Arnaldo Sampaio de Moraes Godoy

Pés-Doutorado em Direito Comparado na Universidade de
Boston, em Direito Constitucional pela Pontificia Universi-
dade Catélica do Rio Grande do Sul — PUC-RS, em
Literatura e em Histéria do Direito pela Universidade de
Brasilia — UnB. Doutor e Mestre em Filosofia do Direito e
do Estado pela Pontificia Universidade Catdlica de S&o
Paulo — PUC-SP. Livre docente em Teoria Geral do
Estado pela Faculdade de Direito da Universidade de Séo
Paulo — USP, Séo Paulo — SP.

Artur Stamford da Silva

Doutor em Teoria, Filosofia e Sociologia do Direito e
Mestre em Direito Publico pela Universidade Federal de
Pemambuco — UFPE. Professor Titular da Universidade
Federal de Pernambuco — UFPE, Recife — PE.

Augusto Martinez Perez

Doutor em Direito do Estado e Mestre em Direito Penal
pela Universidade de S&o Paulo — USP. Juiz Federal.
Professor Titular da Universidade de Ribeirdo Preto —
UNIP, Ribeirdo Preto — SP.

Bruno César Lorencini

Doutor em Direito do Estado pela Universidade de Séo
Paulo — USP e Doutor em Direito Processual, Administra-
tivo e Financeiro pela Universidade de Salamanca -
Espanha. Juiz Federal. Professor da Universidade Presbi-
teriana Mackenzie. Professor do PPGD da Faculdade
Alves Faria — ALFA, Sdo Paulo - SP.

Bruno Gomes Borges da Fonseca

Pés-Doutor em Direito pela Universidade Federal do
Espirito Santo — UFES e Pés-doutorando em Direito pela
Pontificia Universidade Catolica de Minas Gerais — PUC-
MG. Doutor e Mestre em Direitos e Garantias Fundamen-
tais pela Faculdade de Direito de Vitéria — FDV. Procura-
dor do Trabalho. Professor da graduac&o e pés-graduagao
da Faculdade de Direito de Vitéria — FDV, do Programa de

mestrado Profissional da Universidade Federal do Espirito
Santo — UFES e da Pés-graduagéo da Escola Superior do
Ministério Pablico da Unigo — ESMPU, Vitéria - ES.

Bruno Sena Martins

Doutor em Grupo de Estudos Anglo-Americanos pela
Universidade de Coimbra. Professor da Universidade de
Coimbra — Portugal.

Candido Furtado Maia Neto — In Memoriam

Pés-Doutor em Direitos Humanos. Doutor em Direito.
Procurador de Justica do Ministério Publico do Estado do
Parana.

Carina Barbosa Gouvéa

Pés-Doutora em Direito Constitucional — Universidade
Federal de Pemambuco — UFPE, Doutora € Mestre em
Direito pela Universidade Estacio de S& — UNESA.
Professora do Programa de Pés PPGD da Universidade
Federal de Pemambuco — UFPE, Recife — PE.

Carina Costa de Oliveira

Pés-Doutora pela University of Cambridge — Cambridge
Centre for Environment, Energy and Natural Resource
Governance — CEENRG, Doutora em Direito Internacional
na Universidade Paris Il-Panthéon Assas e Mestre Direito
Internacional pelo Centro Universitario de Brasilia —
UniCEUB. Professora adjunta da Faculdade de Direito da
Universidade de Brasilia — UnB, Brasilia — DF.

Carlos Edison do Régo Monteiro Filho

Doutor em Direito Civil e Mestre em Direito da Cidade pela
Universidade do Estado do Rio de Janeiro — UERJ.
Professor Titular de Direito Civil da Faculdade de Direito
da Universidade do Estado do Rio de Janeiro — UERJ, Rio
de Janeiro - RJ.

Carlos Magno de Souza Paiva

Doutor em Direito Piblico pela Pontificia Universidade
Catolica de Minas Gerais — PUC-Minas e Mestre em
Direito Piblico pela Universidade de Coimbra — Portugal.
Professor Adjunto do Departamento de Direito da Univer-
sidade Federal de Ouro Preto — UFOP, Ouro Preto - MG.

Carlos Marden

Doutor em Direito Processual pela Pontificia Universidade
Catolica de Minas Gerais — PUC-Minas e Mestre em
Ordem Juridica Constitucional, epecialista em Processo
Civil e graduado em Direito pela Universidade Federal do
Ceara — UFC. Procurador Federal. Professor da Escola
Superior Dom Hélder Camara - Belo Horizonte — MG.

Carlos Roberto Bacila

Pés-Doutor pela Universidade de Ottawa — Canada.
Doutor em Direito Penal pela Universidade Federal do
Parang - UFPR. Professor de Criminologia, Direito Penal
e Direito e Cinema da Faculdade de Direito da Universida-
de Federal do Parana — UFPR, Curitiba - PR.
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Carlos Roberto de Alckmin Dutra
Doutor € Mestre em Direito pela Universidade de Séo
Paulo — USP. Professor na Universidade Carlos Drum-
mond de Andrade, S&o Paulo - SP.

Carlyle Popp

Doutor em Direito Civil pela Pontificia Universidade
Catolica de Sao Paulo - PUC-SP e Mestre em Direito pela
Universidade Federal do Parang — UFPR. Membro do
Instituto dos Advogados do Parand e da Academia
Paranaense de Letras Juridicas. Professor Universitario
Faculdades Integradas Curitiba, Curitiba - PR.

Cibele Fernandes Dias

Doutora e Mestre em Direito pela Pontificia Universidade
Catélica de Séo Paulo — PUC-SP. Professora de Direito
Constitucional da Faculdade de Educagdo Superior do
Parana — FESP e da Escola da Magistratura Federal do
Parang — ESMAFE, Curitiba - PR.

Consuelo Yatsuda Moromizato Yoshida

Doutora e Mestre em Direito das Relagdes Sociais
pela Pontificia Universidade Catélica de Sdo Paulo —
PUC-SP. Professora das Escolas Superiores da
Magistratura, do Ministério Publico, da OAB. Professo-
ra — Mestrado do Centro Universitario Salesiano de
Séo Paulo, Séo Paulo - SP.

Coral Arangiiena Fanego
Catedratica de Derecho Procesal - Universidad de
Valladolid.

Cristiane Farias Rodrigues dos Santos

Doutora em Direito pela Faculdade de Direito Universida-
de de Sao Paulo — FADUSP. Juiza Federal. Pesquisadora
FADUSP - Paliticas Piblicas e Poder Judiciario.

Cristiane Vieira Jaccoud do Carmo Azevedo
Pés-Doutoranda no Instituto de Geociéncias da Universida-
de Federal Fluminense — UFF, Doutora pela COPPE —
UFRJ e Mestre pela Universidade Catolica de Santos —
UNISANTOS, Santos — SP. Advogada. Professora da
Escola da Magistratura do Estado do Rio de Janeiro —
EMERJ, Escola Superior de Advocacia Publica do Estado
do rio de Janeiro — ESAP, Escola de Administragdo Judicia-
ria do Tribunal de Justica do Estado do Rio de Janeiro —
ESAJ TJRJ, na Universidade Candido Mendes — UCAM e
na Escola Superior de Advocacia — ESA da OAB-RJ.

Cristiano Becker Isaia

Pés-Doutor e Doutor em Direito pela Universidade do Vale
do Rio dos Sinos — UNISINOS. Professor do PPG Direito
da Universidade Federal de Santa Maria RS — UFSM,
Santa Maria - RS.

Cristina Guilarte Martin-Calero
Catedratica de Derecho Civil - Universidad de Valladolid.

Cristina Roy Pérez
Doutora em Direito. Professora de Direito Mercantil da
Universitat Barcelona — Espanha.

Danielle de Andrade Moreira

Doutora e Mestre em Direito da Cidade pela Universidade
do Estado do Rio de Janeiro — UERJ. Professora Adjunta
da Pontificia Universidade Catdlica do Rio de Janeiro —
PUC-RIO, Coordenadora do Grupo de Pesquisa — JUMA
do NIMA/PUC-RIio, Rio de Janeiro - RJ.

Deilton Ribeiro Brasil

Pés-Doutor em Democracia e Direitos Humanos pelo
IGC CDH da Faculdade de Direito da Universidade de
Coimbra - Portugal, Doutor em Estado e Direito:
Internacionalizagdo e Regulagéo pela Universidade
Gama Filho — RJ e Mestre pela Faculdade de Direito
Milton Campos de Belo Horizonte — MG. Professor da
Graduagéo e do PPGD da Universidade de ltauna —
UIT, ltaina — MG e das Faculdades Santo Agostinho —
FASA, Montes Claros — MG.

Denise Hammerschmidt

Pés-Doutora e Doutora em Direito e Ciéncia Politica pela
Universidade de Barcelona — Espanha. Juiza. Professora
Licenciada da Faculdade Curitiba e Professora Visitante
do Programa de Mestrado e Doutorado da Universidade
Norte Pioneiro — UENP, Jacarezinho - PR.

Dhenis Cruz Madeira

Doutor, Mestre e especialista em Direito Processual pela
Pontificia Universidade Catolica de Minas Gerais — PUC-
Minas. Professor Adjunto dos cursos de graduagao e pos-
-graduagdo em Direito da Pontificia Universidade Catélica
de Minas Gerais — PUC-Minas e da Universidade Federal
de Juiz de Fora — UFJF, Juiz de Fora— MG.

Diego Nassif da Silva

Doutor e Mestre em Ciéncia Juridica pela UENP. Profes-
sor universitario. Analista judiciario na Justica Federal do
Parana (TRF4).

Dilson Jatahy Fonseca Neto

Doutor em Direito Civil € Mestre em Direito Romano e
Sistemas Juridicos Contemporaneos pela Universidade de
Séo Paulo - USP, bacharel em Direito pela Universidade
Federal da Bahia — UFB, Salvador — BA, Pés-graduado
em Direito Tributario pelo IBET, S&o Paulo - SP.

Douglas Henrique Marins dos Santos

Doutor em Ciéncias pela Universidade Federal de Sdo
Paulo — UNIFESP e Mestre em Direito pela Universidade
do Porto — Portugal. Professor no Centro Universitario do
Programa de Mestrado do Instituto de Educac&o Superior
de Brasilia IESB-DF, Brasilia — DF.
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Minas Gerais — UFMG, Doutor e Mestre em Direito Piblico
pela Pontificia Universidade Catélica de Minas Gerais —
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Edgardo Torres

Juiz-Presidente da Segunda Divis&o Civil da Corte Superi-
or de Lima Norte — Peru. Trabalha na Oficina de Controle
da Magistratura — OCMA, como Adjunto na Unidade de
Investigagéo e anticorrupcéo.

Edilene Lobo

Doutora em Direito Processual pela Pontificia Universidade
Catolica de Minas Gerais — PUC-Minas e Mestre em Direito
Administrativo pela Universidade Federal de Minas Gerais —
UFMG. Advogada. Professora do Mestrado e da Graduagéo
em Direito pela Universidade de Itatina — UIT, Itaiina — MG.

Eduardo Biacchi Gomes

Pés-Doutor em Estudos Culturais pela Universidade
Federal do Rio de Janeiro — UFRJ. Doutor em Direito pela
Universidade Federal do Parand - UFPR. Advogado.
Professor Titular da Pontificia Universidade Catolica do
Parand — PUC-PR e Professor Adjunto do Curso de
Direito UNINTER - Curitiba — PR.

Eduardo Molan Gaban

Doutor em Direito Constitucional e Econémico pela Pontificia
Universidade Catélica de Séo Paulo — PUC-SP e New York
University, como Visiting Fulbrighter. Professor Doutor da
Universidade de S&o Paulo — USP, S&o Paulo - SP.

Eduardo Saldanha

Pés-Doutor em Direito pela Fordham USA, Doutor em
Direito pela Universidade de Sao Paulo — USP e Mestre
em Direito Universidade Federal de Santa Catarina —
UFSC. Professor da Pontificia Universidade Catolica do
Parana — PUCPR, da UNIVALI, ltajai — SC e da Universi-
dade Estadual de Londrina — UEL, Londrina — PR.

Elena Palomares
Doutora em Direito. Professora Associada Direito Civil da
Universitat de Barcelona — Espanha.

Eneida Lima de Almeida

Doutora em Direito do Trabalho pela Universidade de
Salamanca — Espanha. Membro integrado do Instituto
Juridico Portucalense — Portugal e do Centro de Estudios
de la Mujer - CEMUSA - Espanha.

Erick Cavalcanti Linhares

Pés-Doutor em Direitos Humanos e Democracia pela
Universidade de Coimbra, Doutor em Relagdes Interaci-
onais pela Universidade de Brasilia — UnB. Juiz de Direito
do Tribunal de Justica de Roraima. Professor na Universi-
dade Estadual de Roraima — UERR, Boa Vista— RR.
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graduagdo e pds-graduacdo em Direito Ambiental da
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Federal de Minas Gerais — UFMG e em Derecho
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UFSC e Professor do Curso de Especializagdo em
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mestrado e doutorado da Pontificia Universidade Catdlica do
Rio de Janeiro — PUC-Rio, Rio de Janeiro - RJ.

Fabio Resende Leal
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Direito (Puc-Minas). Professor do Mestrado e Doutorado
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Académico da Escola de Formagdo e Aperfeicoamento de
Servidores da Justica Federal em S&o Paulo.

Leonardo Nemer

Doutor em Direito Internacional pela Université Paris X
Nanterre — France, Mestrado e graduagéo em Direito pela
Universidade Federal de Minas Gerais — UFMG. Professor
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APRESENTACAO

A Revista Internacional CONSINTER de Direito é uma publicagdo
de cariz periédico do CONSINTER - Conselho Internacional de Estudos
Contemporaneos em Pds-Graduacdo que tem por objetivo constituir-se
num espaco exigente para a divulgacdo da producéo cientifica de qualidade,
inovadora e com profundidade, caracteristicas que consideramos essenciais
para o bom desenvolvimento da ciéncia juridica no ambito internacional.

Outra caracteristica dos trabalhos selecionados para a Revista Inter-
nacional CONSINTER de Direito é a multiplicidade de pontos de vista e
temas através dos quais o Direito é analisado. Uma revista que se pretende
internacional tem o dever de abrir horizontes para temas, abordagens e enfo-
gues os mais diversos e, através deste espaco, colaborar com um melhor
dialogo académico.

Resultado de um trabalho criterioso de selecéo, este volume que agora
se apresenta destina-se a todos aqueles que pretendem pensar o Direito, ir
além da sua aplicacdo quotidiana, mas sem deixar de lado o aspecto pratico,
tdo caracteristico das ciéncias.
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Abstract: The main idea behind this communication is to comment the Judgments of
The Criminal Chamber of the Spanish Supreme Court, relating to how corporate
criminal liability interacts with the criminal liability of the individuals within the
company who may have committed a criminal offense.

Several fundamental rights that have been studied in these sentences are analyzed in
order to verify whether the corporate liability is protected by the same rights as the
natural person.

In particular, we will study whether the Fundamental Right of Defense, contained in
the Spanish Constitution, is guaranteed to the corporate liability in the criminal
procedure in the same way as to the natural person.

Keywords:Supreme Court, The Fundamental Rights of the Corporate Criminal
Liability.

Resumen: La comunicacion, tiene como idea central, comentar las Sentencias de la
Sala de lo Penal del Tribunal Supremo, en relaciéon a como se articula la
responsabilidad penal de la persona juridica con la de los integrantes de la entidad que
hayan podido cometer el delito.

Para ello se analizan diversos derechos fundamentales que se han estudiado en dichas
sentencias con el fin de comprobar si a la persona juridica se le ampara con los
mismos derechos que la persona fisica.

PhD. Fernando Santa-Cecilia Garcia, full Professor of Criminal Law, Director of the Criminology’s
Institute at the Complutense University of Madrid, Academic of the Royal Jurisprudence and Legislation.

Mrs. BegofniaFernandez Flores, lawyer by profession collegiate at the Illustrious Bar Association of Madrid,
PhD student /n:Criminal Law from the Complutense University of Madrid.
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En especial, estudiaremos si en el procedimiento penal se garantiza el Derecho
Fundamental de Defensa, contenido en la Constitucion Espaiiola, a la persona juridica
de la misma manera que a la persona fisica.

The main idea behind this communication is to comment the Judgments of The
Criminal Chamber of the Spanish Supreme Court, relating to how corporate criminal
liability interacts with the criminal liability of the individuals within the company who
may have committed a criminal offence.

Several fundamental rights that have been studied in these sentences are analyzed in
order to verify whether the corporate liability is protected by the same rights as the
natural person.

In particular, we will study whether the Fundamental Defense Law, contained in the
Spanish Constitution, is guaranteed to the corporate liability in the criminal procedure
in the same way as to the natural person.

Palabras clave:Tribunal Supremo, Derechos Fundamentales de la Persona Juridica.
Supreme Court, The Fundamental Rights of the Corporate Criminal Liability.
Summary: 1. Background. 2. The Criminal process with all guarantees. 3. The
Fundamental Right of defense. 4. The Right to inviolability of domicile. 5. The Right
to presumption of innocence. 6. Conclusions.

1 BACKGROUND

The communication consists in discussing if the corporate body has in the
criminal procedures the same rights and guarantees as the natural person.

In particular, we will analyze when the criminal procedure is against the
corporate body, and if it is in the same situation of equality as the natural persons
accused in the same procedure, or on the contrary, their rights are affected in favor
of the natural persons.

The antecedents of this situation are found in the reform of the Criminal
Code by Organic Law 5/2010, of June 22, which abolished from our criminal legal
system the old Roman aphorism “societas delinquere non potest”, according to
which a corporate body could not commit crimes.

With the Criminal Code reform, the legal persons should be criminally
responsible for their acts apart from the natural persons that integrates them.

The legislator himself developed this new concept, through the reform of the
Criminal Code, through Organic Law of March 30, 2015°.

In the same way, the State Attorney General’s Office, in its circular 1/2016,
of January 22, has set the guidelines that prosecutors must follow when raising the
charge in cases of criminal liability of legal persons.

The Supreme Court, through the first Judgments that arise on the liability of
the legal persons, has also wanted to discuss this subject.

These Judgments, sustains the fact that the same rights and guarantees that
applies to natural persons should be applied to legal persons, without keeping aside

3 Vid. ROSO CANADILLAS, R., Prevention: social and criminal responsibility of legal persons.
In:General Review of Criminal Law 33 (2020). Iustel Editorial, p. 18 et seq.
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any rights, although we will analyze that there are nuances about that equality that is
being proclaimed.

In fact, nowadays, the question arises as if the legal persons really have in
our procedural system the same constitutional guarantees as the natural person
who is involved in the same judicial procedure.

Another issue that we will discuss, will be whether the properly exercise
of the right of defense of a legal person is incompatible with the right of defense
of the natural person who has committed the criminal offense.

For this, I will analyze some of the Supreme Court Judgments in which it
tries to give an answer to all the questions raised.

Supreme Court Judgment of September 2, 2015 No. 514/2015.

It is the first sentence in which the liability of the legal entity begins to
arise. In this sentence, in its Third Law Foundation, it expressly states:

“This Chamber has not had the occasion to pronounce about the liability of legal
entities, declarable under article 31 bis of the Criminal Code. However, if a model of
liability is chosen for the fact itself, and for a formula of heterorresponsability, it
seems clear that any conviction of legal persons must be based on the inalienable
principles of Criminal Law. The extensive effect that article 903 of the Criminal
Procedure Law imposes with respect to the favorable decisions that derives from the
appeal, suggests important nuances when the exemption of liability for violation of the
right to the presumption of innocence is declared in respect of the natural person who
has acted on behalf of the corporate identity that has also been convicted. In the
present case, however, the laconism of the sentence of instance regarding the
foundation of the criminal liability declared in relation to the entity Grupo Boca de
Restauracion Integral, S.L, the silence of the appellants and, above all, the criminal
irrelevance of the fact of reference, lead to declare also extinguished all criminal
responsibility with respect to the receiving society of the transfers that were paid by
the complainants”.

This is the first declaration made by the Supreme Court, even if it is isolated,
about the liability of legal persons.

Meanwhile, what it does support and makes clear is that: “any condemnatory
pronouncement of legal persons must be based on the inalienable principles of
criminal law”.

2. THE CRIMINAL PROCESS WITH ALL GUARANTEES.

As the Supreme Court Judgment No. 514/2015 made clear, the natural person
and the legal person have the same rights and guarantees in the criminal procedure.

This legal basis is developed in other Judgments of the Supreme Court,
among them, in No. 221/2016, March 16, 2016, being the speaker, HE: Mr. Manuel
Marchena Gémez, in his Fifth Law Foundation states:
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“(...) The imposition of penalties on legal persons such as the fine, the
dissolution and definitive loss of their legal personality, the suspension, the
closure of their premises and establishments, the disqualification, and judicial
intervention (article 33.7 of the Criminal Code), requires the Prosecutor, as
representative of the State's ius puniendi, the same probative effort that is
required to justify the origin of any other penalty when it is intended for a natural
person. The criminal process is incompatible with a double evidence, the one
which the evidence of the action of the natural person and the other through in
which passes the declaration of criminal liability of the legal person.

(...) The regulation provided in article 786 bis of the Criminal Procedure Law is
not without difficulties. It does not approach many of the imaginable problems. It
will be the experience that sets the guidelines to avoid risk of collision of
interests that results in a practice aimed at camouflaging the individual
responsibilities of the natural persons who are the perpetrators of the crime of
reference, doing so under the protective of a defense strategy to service of that
one. In this case, it is clear that the legal representation of ANJUMA G.I. S.L.,
should not have been assumed by Blas. The judicial decision to accept for the
representation and defense of both subjects of the imputation to the same
professionals could have led to a functional excision that is not beneficial for one
or the other accused. However, decisions of this nature should not be resolved
with an automatism incompatible with the circumstances of each specific case.
Only the finding that this undesirable identity has produced detrimental effects
should lead to the declaration of violation of the right of defense.

(...) The principles of the criminal process cannot be accepted or rejected, or
even temper its validity, in response to the adherence or censorship that each one
suggests the legislative formula conceived by the legislator to realize the
prosecution of the corporate crime.

(...) There are, therefore, two subjects of the imputation, each one of them
responsible for their own unjust and each of them called to defend themselves
according to the constitutional statute that cannot void its content to the
detriment of one or the other accused.

(...) The liability of legal persons —with a vicarial criterion, or of self-
responsibility — can only be declared after a process with all guarantees. The
imposition of any of the penalties —not measures — provided in article 33.7 of the
Criminal Code, can only be the outcome of a jurisdictional activity subject to the
principles and guarantees that legitimize the performance of the ius puniendi.
Ultimately, the option for the vicarial model is as legitimate as any other, but it
does not authorize to degrade the validity of principles called to limit the punitive
capacity of the State.

(...) The complainant’s complaint, when he censures not having been the subject
of a formal complaint, must be addressed. And it is only a mandatory
consequence according article 409 of the Criminal Code. It provides that “when
the imputation of a legal person has been made, a statement shall be taken by the
representative specially designated by the legal person, assisted by his attorney”.
That statement, as is clear from the legal statement, presupposes a formal, prior
or simultaneous imputation, which must be addressed” ... to the investigation of
the facts and the participation in them of the accused entity and of the other
persons who also had could intervene in its realization”. The fact of the
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imputation could not dispense with the crime of reference attributed to the
natural person. But it will have to focus on its investigation from a structural
perspective. It will be, therefore, an inquiry into those organizational structural
elements that have enabled a deficit of the control and management mechanisms,
with decisive influence on the preventive systems called to avoid the criminality
in the company”.

According to the previous Judgment, the imposition of any penalty on a legal
person can only be the outcome of a full jurisdictional activity, subject to
jurisdictional principles and guarantees.

For that purpose, it is essential to take the statement of the legal person in the
investigation phase, so the legal person knows which are the facts that are imputed
to it, and give the option to it, so that from that moment it can exercise its right of
defense with all the guarantees.

The Courts cannot consider that if the administrator of the company has
declared in the investigation phase as a natural person and is the real holder of most
of the shares or participations of the company, the company could be released from
this prior declaration in the investigation phase, since it has been informed by its
representative, so it would not cause defenselessness.

Nothing further from reality. Both investigated should have the possibility of
designing their defense strategy from the beginning, in other words, since they have
knowledge that the prosecution can go against any of them. And, that includes the
statement as investigated in the investigation phase.

Our system, cannot accept objective responsibility formulas. The penalty
imposed on the legal person can only be based on the previous proven declaration of
a criminal act itself.

3. THE FUNDAMENTAL RIGHT OF DEFENSE.

The Eighth Law Foundation of the Supreme Court Judgment, No. 154/2016,
February 29, 2016, being the speaker, HE: Mr. José Manuel MazaMArtin, in his
Fifth section states, delves into the concept of the right to defense of the legal entity.
In this sense, one of the reasons for the appeal raised is the violation of the right of
defense (Article 24.2 Spanish Constitution):

“(...) For not having respected the right of the appellant to the last word, provided
in article 739 of Criminal Procedure Law, since only the appellant’s legal
representative, also accused, was given a hearing at the corresponding
procedural moment, which made use of this procedure in its exclusive interest
and not in that of his represented (Eighth motive).

In this case, unlike the previous ones, it could be thought, at least initially, that
the appellant's reason assists him, since, in effect, he would have been deprived
of the right to make use of the aforementioned procedure in his own defense,
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going even further, to be able to fully exercise the right to defend the interests
that were their own and exclusive, distinct and even contradictory to those of the
natural person who intervened in his name throughout the entire procedure.

We are faced with an important problem that LO 37/2011, October 10, on
procedural expediting measures, which introduced the reforms in the Criminal
Procedure Law considered pertinent to adapt the adjective regulation to the
presence of the legal entity, as an eventual author of crimes, which did not
resolve in its day*.

1t is about answering the question about what will be the regime to designate the
natural person that must act on behalf of that legal person in the procedure in
which his possible criminal liability is prosecuted, not only in the exercise of the
strict representative function but also when directing and adopting the
appropriate decisions in order to the defense strategy to follow as more
appropriate for the interests of the represented, which obviously is of even
greater importance.

The question logically arises especially in those cases in which there could be a
conflict of procedural interests between those who, in principle, would be legally
called to carry out such representative functions (representatives and
administrators) and the own and independent of the legal person, which could
even affect the rights of third parties, such as their workers, creditors, minority
shareholders, etc.

More specifically, when the person to whom such task is entrusted is, in turn,
possible responsible for the infraction that gives rise to the conviction of the
represented, taking into account, as has been said, that his action also extends to
decisions regarding the defense strategy to be followed, which will include the
possibility of opting for a path of collaboration with the authorities responsible
for the prosecution and punishment of the crime committed by the natural person
within the collective, providing data and evidence on the identity of its author
and the acts committed by him, in order to obtain for the legal person the
punitive benefits derived from that option as a result of the application of the
corresponding extenuating (Article 31 quater b) Criminal Code.)

In these cases, leave in the hands of the author of the original crime, the
possibility of carrying out actions such as those of seeking a quick compliance of
the legal person, proceeding to the compensation charged to the legal entity of
the eventual damages and, obviously, not collaborating with the authorities for
the full clarification of the facts, it would be an intolerable limitation of the

Article 786 bis. 1. of Criminal Law Procedure: “When the defendant is a legal entity, he may be
represented for a better exercise of the right of defense by a person whom he specially designates,
having to occupy in the Chamber the place reserved for the accused. The person in question may
declare on behalf of the legal person if such evidence had been proposed and admitted, without
prejudice to the right to remain silent, not to testify against himself and not to confess guilty, as
well as to exercise the right to the last word at the end of the act of judgment. The person to
declare at the trial as a witness cannot be designated for this purpose. 2. Notwithstanding the
foregoing, the non-appearance of the person specially designated by the legal entity for
representation shall not in any case prevent the holding of the hearing, which shall be carried out
with the presence of the Attorney and the Attorney General of the legal person.
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exercise of their right of defense for their represented, with the sole objective of
hiding the representative's own responsibility or, at least, of discouraging the
interest in pursuing the complex proceedings aimed at finding out the identity of
the physical author of the initial offense, even for those harmed by the crime once
they have already satisfied their right to reparation.

In addition, in accordance with the provisions of article 31 ter CP (previous 31
bis.2 CP), the legal person will respond “... even if the specific responsible natural
person has not been individualized or has not been able to direct the procedure
against it “And, according to section 3 of the same precept, even before the” ... fact
that said persons have died or have been removed from the action of justice ...”
Such a question, of as much procedural significance as can be noted and that is
resolved in other systems with different formulas, such as the designation for this
purpose by the corresponding court of a kind of “judicial defender” of the legal
entity, the assignment of such responsibilities to a collegiate body composed of
independent persons together with others representing the interests of third parties
affected by the possible penalizing consequences arising from the illicit of the legal
entity, etc. or as it was also in our own country in the Draft Criminal Procedure Code
of 2013 (art. 51.1) by assigning these defense functions, as a priority, to the “director
of the entity's internal control system” (the also referred to as “compliance officer”),
evidently it cannot be resolved, in general, by this Chamber.

However, nothing would prevent, if not quite the opposite, the fact that, in a case in
which the possible effective violation of the legal right of defense of the legal person
was actually appreciated, having been represented in court, and throughout the
entire procedure , by a natural person object itself of accusation and with interests
different and opposed to those of the natural person, it could proceed to the
estimation of a motive in the line of the present, arranging the repetition, at least, of
the Oral Judgment, in which the prosecution of the legal entity refers, so that it was
represented with the extensive functions already described, by someone outside any
possible conflict of procedural interests with those of the entity, which in this case
should be designated, if this would be possible, by the organs of representation,
without intervention in such decision of those who were to be judged in the same
proceedings”.

In my opinion, there is a conflict of interest in the defense strategy that
should lead to the nullity of the procedure in any case. When it is the same
professional who defends, in the same matter, the natural person who has
committed the crime and the legal person, who is also a party of the same
procedure, for his lack of diligence in the organization of compliance measures,
of management and control of the company.

I consider that in that case, the right of defense of the natural person or of
the legal person would be violated, depending on the assumption, although,
according to the judgments analyzed, is that the right of defense of the legal
person is violated.

Because the lawyer appointed for the defense of both, can only defends
correctly one of both, having to choose who to defend and proceeds to the
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resignation of the defense of the other investigated from the moment that his
first statement is produced in the investigation phase.

I also believe that the person who should be designated by the legal person as
their representative for the criminal procedure, should be the compliance officer
or in the case that there is no such person in the company, the one who has
sufficient knowledge and power in the company to be able to declare about the
control systems that could have been applied in the corporation.

In addition, the person chosen for this function must have decision-
making power to develop a defense strategy with the sole purpose of suiting the
company, regardless of the legal person or natural persons who are also
prosecuted in the same criminal procedure.

What should not be consent is that the compliance officer or the chosen
person, as a defense strategy, decides to invoke his right to not to declare when
he considers it necessary and does not have an obligation, as is the case with the
witness, obligation to tell the truth, which could harm the legal person.

In any case, what the Investigating Courts should not allow, because there
is a clear conflict of interest in the exercise of the right of defense, is that the
same lawyer, exercise the defense of the natural person and the legal person that
are in the position of investigated in the same criminal procedure.

In fact, in this culture of regulatory compliance and transparency with
which companies want to set an example to their clients, the compliance officer
himself, when he detects this possible risk situation, should immediately notify
the administrative body of the legal entity, with the intention of preventing it
from occurring and, appointing different professionals to defend contradictory
interests in the same criminal procedure.

In this way, the Fundamental Right of Defense of the natural person and
the legal person would be guaranteed.

The Supreme Court Judgment 827/2016, November 3, 2016, also deals
with the criminal liability of legal persons.

In this Judgment, it can be seen how the defense strategy and conflicts of
interest arises when the same lawyer leads the defense of the legal person,
whose legal representative to act in court, is the person who participated in the
alleged criminal acts.

Subsequently, the natural person cannot be condemned when his only
participation in the procedure has been as legal representative of the legal
person, but has never been personally investigated as a natural person regardless
of the procedure.

In this sense, the sentence referenced above is pronounced, in its First
Law Foundation,
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“(...) 2. — He is not convicted because he was not directly accused, no individual
statement was taken after the complaint was filed, nor in the succession of
interventions and acts that the accusing parties directed against him they did so
with such personal character. They always did it as the legal representative of
the legal person on behalf of which he acted. The motive cannot prosper.

In its Second Law Foundation: “(...) A person acting in the status of accused
(now investigated) as the legal representative of the defendant society cannot be
convicted on an individual basis. The condition appeared clear and being able to
act in one way or another, the legal representative of the legal person had to be
careful to avoid confusion. In the complaint the condition in which he acted was
limited and the subsequent proceedings occurred in the same direction.

1t is acquitted for not having been cited as an imputed natural person”.

In the Fifth Law Foundation, it continues in the same direction:

”(...) In that sense, Justo has not had the status of personally accused, other than
the representation of the society “Era de Puig”, and therefore, having not
denounced and accused him in such concept, he cannot be convicted without
causing him helplessness.

For the rest, it is obvious that whenever the behavior of an individual person is
judged, since legal persons cannot act otherwise, procedural relations with their
representatives must be understood, but in any case the character with which is
considered the behavior of the accused, either personally or as a representative of
the company”.

In this particular case, it was an error from the individual accusations and
the Prosecutor not to call the administrator of the denounced society, to declare
as a natural person, as investigated and, in this way continue the procedure
against him.

I do not consider that the strategy of the company was the right one,
because it could not state that the culprit of the events was the administrator of
the company that acted for his own benefit and, that in this way the company
had a compliance system that was intended to prevent crimes within the entity.

The legal person could not exercise its right of defense with all the
guarantees, since its defense implied the indictment of the administrator of the
company, who materially did the acts for which the company was convicted.

The only person who handled a perfect defense strategy was the lawyer of
the natural person which was able to declare as representative of the legal
person, and in this way he always declared on his behalf, taking control of the
investigation and getting rid of his statement as a natural person in his
investigated status. Reason why he could not be convicted, despite the fact that
in the proven facts he does appear as the material author of the facts for which
the legal person was convicted.

Revista Internacional Consinter de Direito, n. X, 1°semestre de 2020 693



Fernando Santa-Cecilia Garcia / Begofia Fernandez Flores

In my opinion, the Investigation Court should not have allowed the
natural person on whom there were indications of having committed the crime,
to declare as a representative of the legal entity.

At that time, they were supposed to ask the entity to designate a natural
person as legal representative of the legal person, outside the investigated facts, and
to enable the company’s defense right with all the guarantees.

The next Judgment to analyze is the Supreme Court Judgment, No.
1217/2017, February 23, 2017. In this Judgment there is no conviction of the legal
person since article 318 of the Criminal Code does not refer to the article 31 bis of
the same legal text.

Crimes against workers’ rights are not included in the list of crimes that can
be committed by legal persons.

With this Judgment we cannot analyze our problem originally raised.

The Supreme Court Judgment No. 3210/2017, July 19, raises several
issues. In this section we will analyze the first one, which affects the right of defense
of the legal entity.

In the First Law Foundation of the referenced Judgment, the right to the last
word of the legal person is analyzed again.

“The appellant is a legal person declared responsible, since the authors (natural
persons) have used it for the commission of money laundering. Protest for not
having been expressly granted to it and as such legal person the possibility of
realizing final allegations in the procedure provided for in article 739 Criminal
Procedure Law.

The same issue was studied in the Supreme Court Judgment No.
154/2016, February 29, which we have previously analyzed.

The Judgment of July 19, 2017 uses the approach previously given in
Judgment No. 154/2016 to its specific factual assumption. In this sense:

“Preserving those general considerations that are assumed again, it must be
specified that its projection to the case now examined is not feasible: it is difficult
to see contradictory interests between a company in the form of a limited
company and the natural person to whom the judgment attributes the full
ownership of the company; or to those others that hold the majority of their
social capital, at least formally”.

This Supreme Court Judgment considers that the legal person identifies
with the accused natural persons. There is no conflict of interests between them.
For what it considers that there is no defenselessness to the legal person,
the fact of not having had the possibility of using the right to the last word, since
the representation of the legal person and the natural person was the same and,
the natural persons who are the real owners of the legal entity did use the right
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to the last word, so if the legal person had also used it, nothing would have
changed their right of defense.

But, perhaps, as we have previously mentioned, if the representation of
the natural person and the legal person had been different from the beginning,
the interests of both parties would not have been the same and, that the entity
does not have the possibility of using the right to the last word would have
violated the company's right of defense.

In my opinion, in order to guarantee the right of defense of the natural
person and the legal person, there should be two fundamental questions:

1.-A natural person who is not being investigated in the same criminal
procedure and who cannot have any conflict of interest with the company, must be
declared as a representative of the entity.

2. — The legal person must be defended by a different lawyer than the one
who defends the natural person.

4. THE RIGHT TO INVIOLABILITY OF DOMICILE.

The Supreme Court Judgment No. 3210/2017, July 19, analyzes the right to
inviolability of domicile contained in article 18.2 of the Spanish Constitution. This
right does not protect natural persons and legal persons the same way.

This difference is evident from the study of article 18.2 of the Constitution®.
The Seventeenth Law Foundation of the Judgment analyzed: “In another order of
things it cannot be forgotten that in the case of the domicile of legal persons we
move in a different plane from the domicile of natural persons. (Judgment 202/2007,
March 20). Protection is weaker for legal persons, as evidenced by article 554.4 of
the Criminal Procedure Law, which it only requires the judicial order for the main
dependence of the legal entity, but not for all. The Judgment 125/2014, February 20,
showed that there is no equal jurisdictional protection either for the domicile of
legal entities not imputed or for all the establishments of an imputed legal person.

The judicial authorization is designed to protect the privacy of the domicile, not to put
obstacles to the criminal investigation. The inviolability of domicile also applies to
those not imputed and also in non-criminal proceedings. This is obvious. It is not
totally understood what additional reasons are needed, in order to get a reinforced
guardianship, when we are before an imputed legal entity, who also do not attend
when what is registered is the dependence of a non-imputed legal person. The same
guardianship should be dispensed to the legal entity imputed to the non-imputed.”

“Atrticle 18.Principio del formulario

Final del formulario

2. The domicile is inviolable. No entry or registration may be made in it without the consent of the owner or
by a judicial resolution, except in the case of flagrant crime”.
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Article 554.4 of Criminal Procedure Law, precept added by Law 37/2011,
extended the concept of domicile in order to include the imputed legal person.

Therefore, there are differences between the protection given to legal
persons imputed to the protection given for those which are not imputed. In this
latter case, judicial authorization would not be necessary to enter to the
establishment.

Yet, we also do not find that the imputed legal person enjoys the same
right as the natural person. Because as we said before, judicial authorization is
only required for the entry and registration of the main establishment of the
imputed legal entity not for each of its establishments or dependencies®.

5. THE RIGHT TO PRESUMPTION OF INNOCENCE.

The Supreme Court Judgment No. 3210/2017, July 19, in its Law Foundation
Twenty eighth, analyzes if the necessary elements to convict the legal entity concur
or not.

For this, it carries out a study on whether the requirements contained in
article 31 bis of the Criminal Code are included in the Judgment mentioned before.

In this particular case, it concludes that the grounds for presumption of legal
persons falls, because:

“a) Its administrators and executives acting on behalf of the company have
carried out a continuous activity that fits into article 301 of the Criminal Code,
which is precisely one of the criminal figures in which the legislator foresees the
imposition of penalties for legal persons.

b) There is an undeniable direct benefit to the society.

c) Finally, the negative face of this attribution of responsibility is also covered:
the legal person lacked an effective control system implemented to cancel or, at
least, efficiently reduce the risk of commission of crime within the company. It is
clear that in a company whose sole administrators commit a criminal offense in
concert, acting on behalf of the company with the collaboration of most of the
formal owners of the share capital (also convicted for malicious conduct), it is
not possible to imagine another hypothesis other than the shared criminal
liability of the collective entity. The judgment of instance stands out: it would be
a contradiction for those who control the legal person which they use to channel
their criminal activity in turn to implement measures to prevent their own
purposes or plans”.

Article 554.4 of Criminal Procedure Law: “In the case of imputed legal persons, the physical space that
constitutes the center of it domicile, whether it is their registered establishment or a dependent
establishment, or those other places where documents or other supports of their daily life, are reserved of
knowledge of third parties”.
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It seems that in this case, the fundamental right to the presumption of
innocence of the legal person is analyzed and protected in the same way as that
of the natural person.

The only doubt would be what happens with minority partners, those who
have not been convicted of any malicious or reckless conduct and, instead, are
convicted of belonging to a collective entity, in which they do not have any
majority in the entity, nor they were able to implement any regulatory
compliance protocol that would have prevented the commission of the crime of
the legal person to which they belong.

But, as part of a collective entity, its right to the presumption of
innocence cannot be analyzed separately from the legal person to which they
belong.

Perhaps, later, they may use the civil court to compensate for these
damages caused by the directors of the company and the rest of the majority
partners.

6. CONCLUSIONS

From the Supreme Court judgments analyzed we can reach a series of
conclusions:

1. So far there are a few judgments that have reached the Supreme Court
on this matter.

2. Article 31 bis of the Criminal Code is a very new article (although the
reform of the Criminal Code is from 2015 and four years have
passed). There is still no awareness of a corporate culture of
transparency and that legal person can be criminally responsible.

3. The general conscience of the Supreme Court is that natural persons
and legal persons must have the same rights and the same
constitutional guarantees within the criminal procedure.

4. The reality nowadays, is that legal persons do not have the same
constitutional rights and guarantees as natural persons.

5. A clear example of the above is the right to inviolability of domicile.
It is not guaranteed even in the same way as natural persons and, in
addition, it distinguishes whether the establishments are of the legal
entity accused or investigated in the procedure, or the establishment
belongs to a legal not investigated in the procedure, in which case is
not considered as it domicile.
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6.

The legal defense of the legal person and the natural person should not
be entrusted to the same lawyer, unless it is a very clear case in which
there is no conflict of interest. In the slightest doubt, it should be
treated with different professionals. This would ensure that the two
parties have a defense strategy designed only to protect the interests of
their respective clients.

The representative of the legal person in the procedure cannot be, in
any case, the natural person that is being investigated for the same
facts, in the same procedure or, the one that could be harmed as a
result of the judicial investigation. It must be a person outside the
facts investigated and have independence, in order to prepare the
defense strategy always in the best interest of the company.

Draws attention, in the new criminal framework of legal persons, the
legal paradox of the compliance officer whose mission is to prevent
criminal and corporate risks and to promote the positive preventive
effects derived from surveillance and control, which demonstrate their
professionalism, Optimal business management and organization, in
short, to become a participant, including a model of good practices in
relation to the business or traffic of the company, which allows
obtaining the absolution. At the criminological level, it cannot be
ignored that there is a long way from consulting to preconstituted
evidence, not without obstacles and interests that are not very
transparent and less compatible with apparently legitimate purposes.
The compliance boom should not be a licency, as demonstrated by
modern unconventional property crime, its different forms of
participation and stereotypes ... of such unique corporate criminology.
Criminal criminological and political considerations on the ideological
background, controversy on the efficacy, justification and opportunity
of the deprivation of liberty sentence for these criminals and other
legal consequences, are outstanding topics to be dealt with and that
exceed the limits of the present investigation.
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